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1 Filed Jul 30 1935 Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court. 


Last Will and Testament of Gustav Werner 

I 

I, Gustav Werner, being of sound and disposing iqind, 
do hereby make the following to be my last will and testa¬ 
ment : ! 

1. I give, devise and bequeath to Sophia Sitento, novjr re¬ 
siding at 2812 12th Street, N. E., Washington, D. C.,j the 
sum of Five Hundred Dollars, ($500.00). 

2. I give, devise and bequeath to my cousin, George H. 

Frederich, of Baltimore, Maryland, the sum of Eight Thou¬ 
sand Dollars, ($8000.00). j 

3. All the rest and residue of my estate I give, devise 
and bequeath in three equal parts, share and share alike, 
to-wit, one-third to the Baptist Home for Children, said 
Home being located near Bethesda, Maryland, one-ihird 
of said remaining proceeds to the German Orphan Asylum, 
located in Anacostia, District of Columbia, and one-third 
of said remaining proceeds to the Home for Incurables, lo¬ 
cated at Wisconsin Avenue and Tilden Street, N. W., Wash¬ 
ington, District of Columbia. 

I hereby nominate and appoint my brother, Charles Wer¬ 
ner, as executor of this, my last will and Testament, and re¬ 
quest that he be permitted to serve without giving the [usual 
bond, and without compensation as such executor. June 
1/35 


GUSTAV WERNER (seal) 

i 

Signed, Sealed, Published and Declared, by Gustav! Wer¬ 
ner, the above named testator, as and for his last will and 
testament, in our presence, and at his request, and in his 
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presence and in the presence of each other, we have here¬ 
unto subscribed our names as attesting witnesses. 

VIRGINIA R. HAMMOND 
Address 1719 Lamont St. 

MARY DUNN 

Address 1606 New Hampshire Ave. 

(Endorsement: Will dated June 1, 1935. Filed July 30, 
1935. Admitted to Probate and Record July 30, 1935. The¬ 
odore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court). 

2 Supreme Court of the District of Columbia 

Holding Probate Court 


Filed Jul 30 1935 Theodore Cogswell, Register of Wills, 

D. C., Clerk of Probate Court 

District of Columbia, to wit: 

On this 30th day of July, A. D. 1935, personally appeared 
E. Hilton Jackson, who on oath says that he does not know 
of any will or codicil of Gustav Werner, late of said Dis¬ 
trict, deceased, other than the instrument of writing here¬ 
unto annexed dated June 1st, 1935; that he received the 
same from Charles Werner, Executor named therein, and 
that said Gusthv Werner died on or about the 27th day of 
July, 1935. 

E HILTON JACKSON 
Address Woodward Bldg. 

Sworn to and subscribed before me on the day aforesaid. 

VICTOR S. MERSCH 
Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court . 


G.N. 
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3 In the Supreme Court of the District of 

Columbia 

Holding Probate Court 
District of Columbia, to wit : 

I 

On this 30th day of July, A. D. 1935, personally appeared 
Virginia R. Hammond and Mary Dunn, who on oath say 
that they are all of the subscribing witnesses to the fore¬ 
going paper-writing dated the 1st day of June, A. D. 1935, 
purporting to be the last will and testament of Gudtav 
Werner, deceased, late of the District of Columbia, that the 
Testator therein named signed said will in their presence; 
that said Testator published, pronounced and declared the 
same to be his last will and testament; that at the time of 
so doing said Testator was, to the best of affiants’ appre¬ 
hension, of sound and disposing mind, and capable of exe¬ 
cuting a valid deed or contract; and that affiants’ najnes 
as witnesses to the aforesaid will were signed in the pres¬ 
ence and at the request of Testator and in the presence of 
each other. 

VIRGINIA R. HAMMOND 
Address 1719 Lamont St. j 

MARY DUNN | 

Address 1606 New Hampshire Ave. 

Sworn to and subscribed before me on the day aforesaid, 

VICTOR S. MERSCH j 

Deputy Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the 
Probate Court . j 

(Endorsement: Affidavit and Proof of subscribing wit¬ 
nesses filed July 30, 1935. Theodore Cogswell, Register of 
V T ills, D. C., Clerk of Probate Court). 


i 

i 


i 

i 
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4 Endorsed: Filed Jnl 30 1935 Theodore Cogswell, 
Register of Wills, D. C. Clerk of Probate Court 

In the Supreme Court of the District of Columbia 
Holding a Probate Court 
Administration No. 48,658 
In re Estate of Gustav Werner, Deceased. 

Petition for Probate and Record and for Letters 

Testamentary 

The petition of Charles Werner respectfully represents 
to the Court as follows: 

1 . That he is a citizen of the United States and a tempo- 
rarv resident of the District of Columbia, and files this 
petition as the executor named in the last will and testament 
of the deceased. 

2. The decedent, Gustav Werner, late a citizen of the 
United States and a resident of the District of Columbia, 
departed this life on the 27th day of July, A. D. 1935, leav¬ 
ing a last will and testament dated June 1 , 1935. 

3. Your petitioner left no real estate, but personalty of 
the approximate value of $53,000.00, as follows: 

227 shares of the capital stock of the Capital Transit 
Company; 

200 shares of the capital stock of the Washington Rail¬ 
way & Electric Company; 

150 shares, 5% preferred, Potomac Electric Power Co.; 

17 shares, 6 % preferred, Potomac Electric Power Co.; 

150 shares of common stock, Mergenthaler Linotype Co.; 

20 shares, 6 V 2 % preferred stock, Peoples Drug 

$2,000.00 of Capital Traction Co., bond. 

4. Decedent left indebtedness, including funeral 

5 and hospital expenses, and care and attention in his 
last illness, of approximately $900.00. 

5. Petitioner further represents that he, the petitioner, 
Charles Werner, is the only heir at law and next of kin of 
the decedent, and that he is more than twenty-one years of 
age. Your petitioner further represents that he was named 
executor in said last will and testament of the deceased, 
without bond and with the condition that he receive no com- 
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pensation as such executor. Your petitioner further repre¬ 
sents that the aforesaid last w 7 ill and testament has been 
filed in this Honorable Court and duly proved by the attest¬ 
ing- witnesses thereto. 

6. Your petitioner files herewith and prays to be itead 
as a part hereof his waiver of citation of service of process 
herein. j 

WHEREFORE, your petitioner prays: j 

(1) That the last will and testament of the deceajsed, 

dated June 1,1935, as aforesaid, be admitted to probate jand 
record as a will of realty and personalty. j 

(2) That letters testamentary be issued to your peti¬ 

tioner, Charles Werner, upon his giving a bond conditioned 
as in said last will and testament set forth, and as provided 
by the Code of Law for the District of Columbia, in such 
cases made and provided, for the performance of his duties 
as such executor. ! 

(3) And for such other and further relief as the nature 
of the case may require. 

CHAS. WERNER 

E. HILTON JACKSON, j 

Attorney for Petitioner, 

733-15th Street, N. W. j 

i 

6 District of Columbia, ss : 

Charles Werner, being first duly sworn on oath deposes 
and says that he has read the foregoing petition, by him 
subscribed, and that he know T s the contents thereof;! that 
the matters and things therein stated he verily believes to 
be true. ! 

CHAS. WERNER ! 

i 

Subscribed and sworn to before me, the undersigned No¬ 
tary Public, this the 30th day of July, 1935. 

J. L. KRUPSAW | 

(Seal) Notary Public, D. C. 

i 

(Endorsement: Petition for probate and record arid for 
Letters Testamentary. Filed July 30, 1935. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 


! 

i 


I 

i 
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7 Order Admitting Will to Probate and Direct¬ 

ing the Issuance of Letters Testamentary 

Upon consideration of the petition of Charles Werner for 
probate of the will of the decedent, and the issuance of let¬ 
ters testamentary, as prayed for in said petition, and it 
appearing to the Court that the last will and testament of 
the decedent, dated June 1, 1935, has been duly proved by 
the subscribing witnesses thereto, it is, this 30th day of 
Julv, A. D. 1935, 

ORDERED, ADJUDGED and DECREED: 

1. That the last will and testament of the decedent, Gus¬ 
tav Werner, be and the same is hereby admitted to probate 
and record as a will of realty and personalty; and 

2. That letters testamentarv be and thev are herebv is- 
sued to Charles Werner, upon his giving an undertaking in 
the sum of Two Thousand ($2,000.00) Dollars, conditioned 
upon the faithful performance of his trust as such executor. 

By the Court: 

O. R. LUHRING 

Justice. 

(Endorsement: Order admitting Will to probate and di¬ 
recting the issuance of Letters Testamentary. Filed July 
30, 1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

8 Memorandum: August 3, 1935. Undertaking of 
Charles Werner, Executor, ($2,000.00) approved. 

9 Endorsed: Filed Oct 17 1935 Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court 

Last Will and Testament of Gustav Werner 
In the Name of God, Amen, 

I, Gustav Werner, of the city of Washington, District of 
Columbia, being of sound and disposing mind memory and 
understanding, considering the certainty of death and the 
uncertainty of time thereof, and being desirous to settle my 
worldly affairs, and thereby be the better prepared to leave 
this world when it shall please the Almighty to call me 
hence, do therefore make and publish this my last Will and 
Testament, hereby revoking and annulling all wills by me 
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heretofore made, in manner and form following, that is to 

say: . J 

Item 1. I commit my soul unto the hands of Almighty 

God and mv body to the earth to be decentlv buried in the 
* %/ •/ 

Glenwood Cemetery of the city of Washington, District of 
Columbia; and my will is, that all my just debts and fuiieral 
expenses shall be paid by my executor hereinafter name|d as 
soon after my decease as shall be convenient. 

Item 2. I give and bequeath the sum of One Thousand 
Dollars ($1,000.00), and 00/100, unto the German Orphan 
Asylum of the District of Columbia, upon trust that the 
said German Orphan Asylum or the successor or successors, 
or the trustee or trustees for the time being of the ;said 
German Orphan Asylum, shall invest and keep invested the 
said sum of One Thousand and 00/100 Dollars ($1,000.00), 
in securities or investments of a kind approved by thb Su¬ 
preme Court of the District of Columbia for the investment 
of trust funds, the said securities or investments tp be 
varied at the discretion of said trustee, and shall divide the 
income from such securities or investments into two equal 
parts and my trustee shall expend the full amount of one 
of said equal parts for the purpose of giving the children 
of said German Orphan Asylum a treat on Easter D^y of 
each and every year and the other of said equal parts shall 
be expended in the full amount by my trustee for the! pur¬ 
pose of giving the children of said German Orphan Asylum 
a treat on the fourth day of July of each and every year. 

Item 3. I give and bequeath to Carrie Spadacino thb sum 
of Two Hundred Fifty and 00/100 Dollars ($250.00). j 
Item 4. I give and bequeath to Minerva Falcona the sum 
of Two Hundred Fifty and 00/100 Dollars ($250.00).| 

Page One of My Will /s/ GUSTAV WERNER 

10 Item 5. I give and bequeath to the Endowment 
Fund of the Baptist’s Children’s Home located in 
the town of Bethesda, in the state of Maryland, the sqm of 
One Thousand and 00/100 Dollars ($1,000.00) j 

Item 6. I give and bequeath to Mrs. Sophia Cilehto of 
the city of Washington, District of Columbia, the spun of 
One Thousand and 00/100 Dollars ($1,000.00). 

Item 7. All the rest and residue of my estate, both real, 
personal, and mixed, I give, devise and bequeath to George 


* 
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H. Frederick, Senior, and his Children, Eugene Frederick, 
George H. Frederick, Junior, Gustav A. Frederick and 
Wilhemina Frederick, all of the city of Baltimore, in the 
state of Maryland, to be equally -divided between them, 
share and share alike. 

Item S. I do hereby nominate, constitute and appoint my 
cousin, Eugene Frederick, of the city of Baltimore, in the 
State of Maryland, executor of this, my last Will and Testa¬ 
ment, and I desire that mv executor hereinbefore named 
shall not be required to give bond for the faithful perform¬ 
ance of the duties of that office. 

IN TESTIMONY WHEREOF, I have set my hand and 
seal to this, my last Will and Testament at the city of 
Washington, in the District of Columbia, this 6th day of 
September, 1934. 

/s/ GUSTAV WERNER (Seal) 

SIGNED, SEALED, PUBLISHED AND DECLARED, 
by Gustav Werner, the above named testator, as and for 
his last Will and Testament, in our presence and in the 
presence of eatli of us and we, at the same time, at his re¬ 
quest, in his presence and in the presence of each other, 
hereunto subscribe our names and residences as attesting 
witnesses this 6th day of September, 1934. 

/s/ EMMA L. FLETCHER 
Address 600 F N.W. 

! DORIS POOLE JONES 

Address 600 F N.W. 

! CHAS. H. QUIMBY 

A 600 F St., N.W. 

(Endorsement: Copy of Will of Gustav Werner, dated 
September 6, 1934, filed October 17, 1935. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 

11 Endorsed: Filed Oct 17 1935 Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court 

Supreme Court of the District of Columbia 
Holding Probate Court 

District of Columbia, to wit : 

On this 17th day of October, A. D. 1935, personally ap¬ 
peared Chas. H. Quimby who on oath say that he does not 
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know of any will or codicil of Gustav Werner late of paid 
District, deceased, other than the instrument of writing 
heretofore filed and a will dated September 6, 1934 a true 
copy of which is filed herewith, the date, name of testator 
and of attesting witnesses having been inserted therei^i by 
affiant at the time of the execution of the original will; that 
said original was then taken by the testator and this eopy 
was retained by affiant in liis own office where it has re¬ 
mained until now produced for filing and that said Gustav 
Werner died on or about the .... day of July, 1935. j 

CHARLES H. QUIMBY j 
Address 600 F St., N.Wj 

I 

Sworn to and subscribed before me on the day aforesaid. 

VICTOR S. MERSCH j 

Deputy Register of Will$ for 
the District of Columbia, Clerk 
of the Probate Court . ! 

i 

(Endorsement: Affidavit of Charles H. Quimby. Filed 
October 17, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

12 Petition for Caveat 

The petition of Eugene Frederick, Gustav A. Frederick 
and George H. Frederick, Jr., respectfully represents to 
this Honorable Court: 

1. That they are citizens of the United States and that 
Eugene Frederick and George H. Frederick Jr., arej resi¬ 
dents of the City of Baltimore, State of Maryland j that 
Gustav A. Frederick is a resident of the City of Richmond, 
State of Virginia; that all of your petitioners are benefici¬ 
aries under the last will and testament of Gustav Wjerner 
deceased, as will more fully appear hereinafter. 

2. That the said Gustav Werner, deceased, on the 6th day 
of September 1934, being then of sound and disposing mind, 
executed a certain paper writing, purporting to be his last 
will and testament and then declared the same to be his 
last will and testament, all of which occurred in the presence 
of Emma L. Fletcher, Doris Poole Jones and Charles H. 
Quimby, who then and there at his request and in his; pres¬ 
ence and in the presence of each other subscribed! their 

i 

i 

i 

i 

i 

i 

i 
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names to said paper writing as attesting witnesses; that due 
search has been made for said paper writing but the peti¬ 
tioners are informed and believe that it can not be found, 
but that it was accidentally destroyed and that such de¬ 
struction was not brought about by said Gustav Werner or 
with his knowledge or consent, and that until and at the 
time of his death he believed and intended said paper writ¬ 
ing to be in full force and effect as and for his last will and 
testament. That all of your petitioners are named 
13 as beneficiaries in said will. 

3. That the said paper writing when executed as 
aforesaid was typewritten, except as to the date inserted 
therein and in the attestation clause with pen and ink, and 
the signatures of the testator and the attesting witnesses, 
as aforesaid, and their addresses, also with pen and ink; 
that at the time said paper writing was typewritten an exact 
duplicate, consisting of a carbon copy, was made, which 
carbon copy has been filed with the Register of Wills of the 
District of Columbia and a petition to establish the lost 
will as aforesaid will be dulv filed in this Honorable Court. 

4. That your petitioners have notice that a certain paper 
writing bearing date the 1st day of June, 1935, has been 
filed in this Honorable Court as the last will and testament 
of the said Gustav Werner, deceased. 

5. That the interest of your petitioners will be injuriously 
affected by the allowance of said pretended will dated the 
1st day of June, 1935 as aforesaid; that your petitioners do 
hereby contest the probate and the validity of said paper 
writing dated the 1st day of June, 1935, purporting to be 
the last will and testament of said Gustav Werner, deceased, 
and for that purpose allege: 

First. The said paper writing dated June 1, 1935 is not 
the last will and testament of said deceased. 

Second. The said deceased was not, at the time of the 
making and subscribing or of the acknowledging by him of 
the said paper writing, dated the 1st day of June, 1935, of 
sound mind and memory or in any respect capable of mak¬ 
ing a will. 

Third. The attesting witnesses to said alleged will dated 
June 1, 1935, did not nor did either of them sign her name 
as a witness to the said alleged will at the request of the 
said Gustav Werner. 


I 

I 

I 

i 

I 
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Fourth. The said paper writing, dated June 1, 

14 1935, purporting to be such last will and testament 
was obtained and the execution thereof procured by 

fraud and coercion exercised upon the said Gustav Werner 
by Charles Werner, or some other person or persons! un¬ 
known to your petitioners. 

Fifth. They allege that the said paper writing, dated 
June 1, 1935, was not freely and voluntarily executed or 
made as decedent’s last will and testament by said deceased, 
but that the subscription thereto and publication thereof 
by him was procured by fraud and coercion exercised qpon 
him by Charles Werner, or some other person or persons 
unknown to your petitioners. 

The premises considered, your petitioners pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing dated June 1,1935, may tye set 

aside and held for naught. j 

3. That issue mav be framed between the caveators! and 

* i. 

cavatees of the will, dated June 1, 1935 to be tried by j jury 
to determine the facts of the alleged will. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased to serve under ijxmd, 
until further hearing of the same. 

5. For such other and further relief as to the Court may 
seem just and proper. 

EUGENE FREDERICK | 
GEORGE H. FREDERICK, JR, 
GUSTAV A. FREDERICK; 

I 

CHARLES H. QUIMBY, j 

Attorney for Petitioners 

600-F. St. N. W., j 

Washington, D. C. ! 

I 

15 City of Baltimore, j 

State of Maryland , ss: 

_ i 

We do solemnly swear that we have read the amjiexed 
petition by us subscribed and know the contents thereof; 
and that the statements of facts therein made as upon per- 
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sonal knowledge are true, and those made as upon informa¬ 
tion and belief, we believe to be true. 

EUGENE FREDERICK 
GEORGE H. FREDERICK, JR. 

Subscribed and sworn to before me this 9th day of Octo¬ 
ber, A. D. 1935. 

MARIE G. ARCHER 

(Seal) Notary Public. 


City of Richmond, 

State of Virginia, ss: 

I do solemnly swear that I have read the annexed peti¬ 
tion by me subscribed and know the contents thereof; and 
that the statements of facts therein made as upon personal 
knowledge are true, and those made as upon information 
and belief, I believe to be true. 

GUSTAV A. FREDERICK 


Subscribed and sworn to before me this 10th day of Oc¬ 
tober, A. D. 1935. 

S. P. COLLIER 

(Seal) Notary Public. 

My Commission Expires Aug 16th 1936. 

(Endorsement: Petition for Caveat. Filed Oct. 17, 1935. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

16 Answer of Charles Werner, Executor Desig¬ 
nate, to Petition for Caveat Filed Herein 

The answer of Charles Werner to the petition for caveat 
filed herein respectfully shows to the Court as follows: 

Respondent avers that the last will and testament of the 
deceased was duly admitted to probate and record, and that 
letters testamentary were issued to him on the third day of 
August, A. D. 1935, to administer upon the estate of the 
decedent, and the last will and testament of the decedent, 
dated June 1,1935, was prior thereto duly admitted to pro¬ 
bate and record by this Honorable Court. 

Further answering the petition for caveat filed herein 
by Eugene Frederick, Gustav A. Frederick, and George H. 
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Frederick, Jr., the respondent herein and hereby expressly 
reserves and saves to himself the benefits and advantages 
of the errors and insufficiencies in said petition for caveat, 
and specifically reserves the right to object to the sufficiency 
of the same because of the lack of any legal or sufficient 
interest on the part of the caveators either shown or estab¬ 
lished to contest the last will and testament of the deceased, 
dated June 1,1935, as aforesaid, and by such caveat to pray 
for a revocation of the order heretofore passed admitting 
said last will and testament to probate and record, oh the 
ground that the petition of said caveators fails to 
17 disclose that said caveators have any interest tb file 
a caveat against said last will and testament oi the 
deceased, duly admitted to probate and record as aforesaid, 
and for answer to said caveat, or to so much thereof as! this 
respondent is advised it is material for him to answer, 
says: j 

1. He admits the averments in paragraph one of I said 
petition for caveat as to the residence of the petitioners, 
but denies that said petitioners are beneficiaries under the 
last will and testament of the deceased. 

2. Answering paragraph two of said petition for caveat, 
this respondent neither admits nor denies the averupents 
of said paragraph, and calls for strict proof thereof insofar 
as the same may be deemed material to the issues hbrein. 

< Further answering said paragraph two, this petitioner! says 
' that if any paper writings purporting to be the last will and 
testament of the deceased were executed prior to the last 
will and testament of the deceased dated June 1, 1935> that 
said paper writings were revoked by the last will and testa¬ 
ment of the deceased dated June 1, 1935, as aforesaid^ duly 
admitted to probate and record by an order of this Honor¬ 
able Court. Further answering said paragraph two!, this 
respondent denies the relevancy of the averments therein to 
any issue raised by said caveat and insofar as said aver¬ 
ments may be deemed relevant, calls for strict proof thereof. 

3. Answering paragraph three of said caveat, this re¬ 
spondent is without information as to the facts and things 
therein set forth, denies the relevancy of said averments to 
any issue raised by said caveat, and insofar as the same 
may be deemed relevant, calls for strict proof thereof. 
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4. Answering paragraph four of said petition for 

18 caveat, this petitioner admits the averments therein 
and further avers that the paper writing therein re¬ 
ferred to has been duly admitted to probate and record by 
order of this Honorable Court. 

5. Answering paragraph five of said petition, this re¬ 
spondent denies that the interests of the petitioners will be 
or have been injuriously affected by the admission of said 
last will and testament of the decedent to probate and rec¬ 
ord; he denies the right or the interest of the petitioners 
to contest the probate and validity of said last will and 
testament of the deceased dated June 1, 1935, as aforesaid, 
and further avers that said paper writing has been properly 
established bv a decree of this Honorable Court as and for 
the last will and testament of said Gustav Werner, de¬ 
ceased. 

Further answering paragraph five, sub-paragraph first, 
the respondent denies the averments therein, and avers that 
said paper writing dated June 1, 1935 is the last will and 
testament of the deceased and has been established as such 

bv this Honorable Court. 

•/ 

Answering sub-paragraph second of said paragraph five, 
this respondent denies that the decedent at the time of exe¬ 
cuting said last will and testament of June 1, 1935, was not 
of sound mind and memory, but on the contrary avers that 
said decedent was of sound mind and memorv and in all 
respects capable of making the last will and testament of 
June 1,1935, established as such by a decree of this Honor¬ 
able Court, as aforesaid. 

Answering sub-paragraph third of paragraph five, this 
respondent denies that the witnesses did not sign their 
names as witnesses to said last will and testament of the 
deceased at the request of the deceased, and on the contrary 
avers that said witnesses signed their names as such 

19 at the request of said deceased in his presence and 
in the presence of each other. 

Answering sub-paragraph fourth of paragraph five, this 
respondent denies that said last will and testament of the 
deceased, dated June 1, 1935, admitted to probate and rec¬ 
ord as aforesaid, was obtained and the execution thereof 
procured by fraud and coercion exercised upon the said 
Gustav Werner by respondent, or by any other person or 
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persons, and avers that said allegations are without founda¬ 
tion in fact. 

Answering sub-paragraph fifth of paragraph five, this 
respondent denies the allegations therein contained, and 
on the contrary avers that said last will and testament of 
the decedent, admitted to probate and record herein,; as 
aforesaid, was freely and voluntarily executed by the dece¬ 
dent, who, at the time of the execution of the same, tvas 
wholly free from any fraud or coercion exercised upon him 
by the respondent or any other person or persons. 

6. Further answering said caveat, this respondent avers 
that the paper writing of the deceased, executed June 1, 
1935, constituted the last will and testament of the deceased; 
that said paper writing was formally executed in the mode 
required by law; that at the time of the execution of said 
paper writing, said Gustav Werner was of sound and dis¬ 
posing mind and capable of executing a valid deed or Con¬ 
tract; that said paper writing was not executed under the 
undue influence of the respondent or of any other person 
or persons, and was not procured by fraud or circumven¬ 
tion of the respondent or any other person or persons. 

7. Further answering said petition for caveat, this 
20 respondent denies the necessity of appointing a col¬ 
lector, said paper writing having been admitted to 
probate and record by decree of this Honorable Court,land 
he having qualified as executor under the terms of said 
paper writing, duly admitted to probate and record ill ac¬ 
cordance with the wishes of the deceased as declared in said 
last will and testament. 

8. Respondent further avers that there is no occasioh or 
reason for the framing of the issues sought by the petition¬ 
ers herein, for the reason that no legal interest has been 
shown by the petitioners to justify an attack by them in 
the form of a caveat in opposition to the last will and testa¬ 
ment of the deceased as admitted to probate and record by 
an order of this Honorable Court. I 


E. HILTON JACKSON, 
Attorney for Respondent, 
733-15th Street, N. W. 


CHARLES WERNER I 
Respondent . j 
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District of Columbia, ss : 


Charles Werner, being first duly sworn on oath deposes 
and says that he has read the foregoing answer, by him 
subscribed, and that he knows the contents thereof; that the 
matters and things therein stated of his personal knowl¬ 
edge are true, and those stated on information and belief 
he believes to be true. 

CHARLES WERNER 

Subscribed and sworn to before me this 25 day of Octo¬ 
ber 1935. 

GEORGE C. SHINN 

(Seal) Notary Public, ID . C. 

(Endorsement: Answer of Charles Werner, Executor 
designated, to Petition for Caveat filed herein. Filed Oct. 
28, 1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 


21 Motion to Dismiss Petition for Caveat Filed Herein 
by Eugene Frederick, George N. Frederick, Jr., and 
Gustav A. Frederick 


Now comes the caveatee and moves to dismiss the peti¬ 
tion for caveat filed herein on the following grounds: 

1. That the petition discloses no interest on the part of 
the petitioners to file or prosecute such caveat, pursuant 
to District of Columbia Code (1925), Section 136. 

2. The petition affirmatively establishes the want of in¬ 
terest on the part of the caveators to file a caveat in that 
the said caveators are not next of kin or heirs at law of the 
deceased, and further, the petition discloses that no appli¬ 
cation has been seasonably made for the establishment of 
the alleged lost will of the decedent, dated September 6, 


1934. 


To: 


E. HILTON JACKSON, 
733-15th Street, N. W., 
Attorney for Caveatee . 


Charles H. Quimby, Esq., 

600 F Street, N. W., 

Attorney for Caveators. 

Please take notice that the points and authorities to be 
submitted in support of the foregoing motion are attached 
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hereto. The Rules of the Above Court require ttat 

22 if you oppose the sustaining of the above motibn, 
you or your counsel shall, within five days of the 

date of service of a copy of this motion upon you, or sikch 
further time as the Court may grant, or as the parties; to 
this suit may agree upon, file in reply with the Clerk of said 
Court a statement of the points and authorities upon which 
you rely, and serve a copy thereof upon counsel for the 
caveatee. 

E. HILTON JACKSON, |. 

733-15th Street, N. W., j 

Attorney for Caveatee. ! 

Copy of the foregoing motion and the attached points 
and authorities, left at office of Charles II. Quimby thi^ 16 
day of November, 1935, by my secretary. 

E. HILTON JACKSON j 

Attorney for Caveatee. j 

(Endorsement: Motion to dismiss Petition for Caveat. 
Filed Nov. 16,1935. Theodore Cogswell, Register of Trills, 
D. C., Clerk of Probate Court). j 

23 Petition for Probate and Establishment of Lost Will 

and Testament of Gustav Werner, Deceased, Dated 
September 6,1934. j 

Nov 29 1935 Theodore Cogswell, Register of Wills, D. C. 
Clerk of Probate Court 


The petition of Eugene Frederick respectfully represents 
to this Honorable Court, j 

1. That he is a citizen of the United States and a resident 
of the City of Baltimore, State of Maryland. 

2. That he is the person named as executor in the‘ last 
will and testament of Gustav Werner, deceased, dated‘Sep¬ 
tember 6, 1934, and brings this petition as such execqtor. 

3. That on the 27th day of July, 1935, Gustav Wefner, 
then a citizen of the United States and a resident of the 
District of Columbia, departed this life in the City of Wash¬ 
ington, District of Columbia, leaving surviving him ajs his 
sole next of kin and heir at law his brother, Charles Werner, 
who is an adult citizen of the United States and a resident 
of the State of Florida. 


i 
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4. That the said Gustav Werner, deceased, on the 6th 
day of September, 1934, then being of sound and disposing 
mind, executed a certain paper writing purporting to be 
his last will and testament and then declared the same to 
be his last will and testament, all of which occurred in the 
presence of Emma L. Fletcher, Doris Poole Jones and 
Charles II. Quimby, who then and there at his request and 
in his presence and in the presence of each other subscribed 
their names to said paperwriting as attesting witnesses and 
in accordance with the law; that said will and testament 
was not revoked by the testator up to the time of his death; 
that due search has been made for said paper writing but 
your petitioner is informed and believes that it can not be 

found, but that it was destroyed on, to-wit, June 1, 
24 1935, and that such destruction was not brought 

about by said Gustav Werner, voluntarily or with 
his knowledge or consent, but was brought about by the 
fraud and undue influence exercised upon the said Gustav 
Werner by and through the said Charles Werner. 

5. That the said paper writing dated September 6, 1934, 
when executed as aforesaid was typewritten, except as to 
the date thereof and the date in the attestation clause, which 
dates were inserted with pen and ink, and the signatures of 
the testator and the attesting witnesses, and their addresses, 
as aforesaid, were also inserted with pen and ink; that at 
the time said paper writing was typewritten an exact dupli¬ 
cate, consisting of a carbon copy was made and placed in 
the files of Charles H. Quimby where it remained continu¬ 
ously and unaltered until said copy was filed in the Office 
of the Register of Wills for the District of Columbia as 
herein set forth; that said carbon copy of said last will and 
testament was duly filed in the Office of the Register of 
Wills for the District of Columbia on, to-wit, the 17th day 
of October, 1935, and a copy of said last will and testament 
is attached hereto as Exhibit A, and made a part hereof. 

6. That in and by the said paper writing, dated Septem¬ 
ber 6, 1934 as aforesaid, signed by the decedent and at¬ 
tested as aforesaid, the said decedent appointed your peti¬ 
tioner as executor thereof and requested that he be per¬ 
mitted to serve as such without giving bond for the per¬ 
formance of his duties as such executor; that your peti¬ 
tioner has made due search and inquiry to find any paper 
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writing, if such exists, purporting* to be the last will hnd 
testament of said decedent but has found none such, exciept 
the copy of said paper writing dated the 6th day of Sep¬ 
tember, 1934, as aforesaid. 

7. That on the 30th day of July, 1935, a paper writing 
dated June 1, 1935, purporting to be the last will and testa¬ 
ment of Gustav Werner was filed in the Office of |the 

25 Register of Wills for the District of Columbia hnd 
thereupon said latter paper was admitted to probate 
by this Honorable Court without prior notice to your peti¬ 
tioner. 

8. Your petitioner and George H. Frederick, Junior, and 
Gustav A. Frederick are beneficiaries under the last will 

i 

and testament of the said Gustav Werner, deceased, d^ted 
the 6th day of September, 1934, as aforesaid, and as such 
beneficiaries and legatees they have filed in this Honorable 

. v i 

Court a caveat to said paper writing dated the 1st day of 
June, 1935, purporting to be the last will and testament of 
the said Gustav Werner, as aforesaid, denying the validity 
of same because of its fraudulent procurement and execu¬ 
tion and contrary to the free will of said Gustav Wefner 
deceased as more fully appears in said caveat, and your 
petitioner believes and avers that after September 6th, 
1934, said decedent never voluntarily executed any other 
paper writing purporting to be his last will and testament. 

9. That said decedent at the time of his death owned no 

real estate; that he had cash on hand and in bank of about 
Fourteen Hundred and 00/100 Dollars ($1,400.00); a debt 
due him by reason of a loan of approximately Three Hun¬ 
dred and 00/100 Dollars ($300.00); and stocks and bbnds 
of the value of about Fifty-one Thousand Eight Hundred 
Thirty-one and 25/100 Dollars ($51,831.25). That debts of 
decedent, including the expenses of his last illness sand 
funeral expenses amount to approximately Nine Hundred 
and 00/100 Dollars ($900.00). j 

10. That great harm will be done your petitioner as a 
beneficiary and other beneficiaries mentioned in said last 
will and testament of said Gustav Werner, dated Septem¬ 
ber 6, 1934, unless said last will and testament dated Sep¬ 
tember 6, 1934, be established by this Honorable Couft as 
and for the last will and testament of said Gustav Wefner, 
deceased. 
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26 Wherefore, the premises considered, your peti¬ 
tioner prays: 

1. That process may issue from this Court directed to all 
of the heirs at law and next of kin of the said Gustav Wer¬ 
ner, deceased, requiring them to answer the exigencies of 
this petition. 

2. That after proper proof of the loss, destruction or 
suppression of the said last will and testament of said de¬ 
ceased, dated September 6, 1934, and after proper proof of 
its execution and the contents thereof by subscribing wit¬ 
nesses, that the Court will set up and establish said last 
will and testament of Gustav Werner, deceased, as and for 
his said last will and testament and admit said copy thereof 
to probate upon the revocation of the alleged will and testa¬ 
ment dated June 1, 1935. 

3. That letters testamentary be granted unto your peti¬ 
tioner as executor under said last will and testament of 
Gustav Wernef, deceased, dated September 6, 1934. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

EUGENE FREDERICK 

CHARLES H. QUIMBY, 

Attorney for Petitioner 

600 F Street, N. W. Wash. D. C. 

District of Columbia, ss: 

I do solemnly swear that I have read the annexed peti¬ 
tion by me subscribed and know' the contents thereof; and 
that the statements of facts therein made as upon personal 
knowledge are true, and those made upon information and 
belief, I believe to be true. 

1 EUGENE FREDERICK 

Subscribed and sv'orn to before me this 29th day of No¬ 
vember, 1935. 

JAMES CONLON 

(Seal) Notary Public, D. C . 

(Endorsement: Petition for probate and establishment 
of last will and testament of Gustav Werner, deceased, 
dated Sept. 6, 1934. Filed Nov. 29, 1935. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 


i 
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27 Memorandum 

This case was heard on motion of Charles Werner to dis¬ 
miss the petition for caveat. Werner had already filed an 
answer to said petition in which he undertook to raise! the 
same questions presented by the motion to dismiss. 

In my judgment Equity Rule 28 should be followed in 
proceedings in the Probate Court. Under this rule the | mo¬ 
tion to dismiss should be filed before the answer, or the 
same defense mav be included in the answer. j 

Therefore the present motion to dismiss is denied solely 
for the foregoing reason, and without prejudice to the pre¬ 
sentation of the same defense in the answer. j 

MARCH 1936 I 

JESSE C. ADKINS J 
Justice 

j 

i 

(Endorsement: Memorandum of Justice Adkins. Filed 
Mar. 10, 1936. Theodore Cogswell, Register of Wills, l|). C., 
Clerk of Probate Court). j 
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Order 


Upon consideration of the motion to dismiss filed herein, 
after hearing thereon, and it appearing to the Court that 
said motion to dismiss was filed in this cause subsequent to 
the filing of the answer, it is by the Court this 24th day of 
March, 1936, i 

ORDERED, ADJUDGED AND DECREED, Thai] said 
motion to dismiss be and the same is hereby denied without 
prejudice to the right of the Caveatee to call up for Argu¬ 
ment such defenses as are raised in the answer. i 


Seen 


JESSE C. ADKINS 
Justice 


i 

i 

i 

I 

i 


E. HILTON JACKSON j 

Atty for Caveatee 

(Endorsement: Order denying Motion to Dismiss, j Filed 
Mar. 24,1936. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 


i 

i 


j 

i 
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29 Petition for Re-IIearing and Points and 

Authorities in Support Thereof 

Now comes the caveatee and petitions the Court for re¬ 
hearing in the above-entitled cause for the following rea¬ 
sons : 

1. The Court in its memorandum correctly concludes that 
there can be no determination of the issues of unsoundness 
of mind, fraud, and coercion raised by the caveat against 
the will of June 1, 1935, until a preliminary issue as to the 
execution and establishment of the alleged will of Septem¬ 
ber 6, 1934, has been determined. The conclusion reached, 
therefore, by the Justice in his memorandum to the effect 
that the two questions involving, respectively, the wills of 
September 6, 1934, and June 1, 1935, may be determined in 
the same proceeding by one jury, was correct. In other 
words, the interest of the caveators to attack the will of 
June 1, 1935, is not present as a condition precedent until 
at least a petition has been seasonably filed to establish the 
will of September 6, 1934. Such a petition was not filed 
until November 29, 1935, more than three months after the 
probate of the will of June 1, 1935. It is apparent, there¬ 
fore, that the Justice in his memorandum was in error in 
assuming that a petition to establish the will of September 
6, 1934, was seasonably filed in order to give the caveators 
against the will of June 1, 1935, a standing in Court. This 
particular question was not decided in the case of Groff vs. 
Groff, 36 App. D. C. 566, cited by the Court in its mem¬ 
orandum. In the Groff case the petition was filed by the 
alleged heirs at law of the decedent, and when the caveatee 

negatived the question of heirship in the answer to 

30 the caveat, it followed that the preliminary issue of 
heirship must necessarily be determined by a jury 

in favor of the caveators before any issue arising under the 
caveat could be determined. 

2. In the instant case the situation is radicallv different. 
The applicable Code Section, 137 D. C. Code, 1925, is as 
follows: 

“If, upon the hearing of the application to admit a will 
to probate, the court shall decree that the same be admitted 
to probate, any person in interest may file a caveat to said 
will and pray that the probate thereof may be revoked at 






CHARLES WERNER VS. EUGENE FREDERICK ET AL. 23 

I 

any time within three months after such decree, if it he a 
will of personal property, and as far as it is a will of per¬ 
sonal property; . . . 

In view of this Section, which gives the right to any p^rty 
in interest to file a caveat within three months from the 
probate of the will, insofar as the same affects personal 
property, it follows that a petition of caveat must be filed 
within the three months period, asking for the establish¬ 
ment of the prior will of September 6, 1934, revocation of 
the mil of June 1, 1935, and the substitution of the former 
will for the latter. The record discloses that the only prop¬ 
erty involved in this litigation is personal property, fhat 
the will of June 1, 1935, was admitted to probate and record 
on August 3, 1935, that the caveat against that will was 
filed on October 17, 1935, and the answer to said caveat was 
filed on October 28, 1935, and also that no petition was filed 
to establish the will of September 6, 1934, until Novenfber 
29, 1935, which petition was too late to present the issute as 
to the substitution of the one will for the other. It is: ap¬ 
parent, therefore, that the Court in its memorandum 
omitted consideration of this vital jurisdictional fact. The 
Court of Appeals in the case of Craighead v. Alexander, 
38 App. D. C. 229, recognized the binding force of the time 
limit prescribed in Section 137 of the Code, inj the 
31 following language: 

“The object of the section is to extend to the'per¬ 
sons coming within its description a certain period within 
which to contest a will that has been regularly admitted to 
probate. As to them the probate is not a finality untiji the 
expiration of the prescribed periods. Until then the right 
to the caveat is absolute.” 

From the foregoing it is manifest that the time within 
which to file the caveat must be regarded as jurisdictibnal. 

3. It follows as a necessary conclusion from the foregoing 
that a petition to establish the will of September 6, 1.934, 
must have been filed along with the caveat on October 17, 
1935, in order to give the caveator any standing in this 
Court. This principle affirmatively appears from the au¬ 
thorities. 

The inevitable conclusion is that no valid issues are pre¬ 
sented to this Court upon the filing of the caveat asking 
only for the framing of issues against the will already 
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probated for the reason that the framing of issues against 
the later will, and the offer to establish the earlier will, con¬ 
stitute two essential ingredients of any valid attack against 
the later will, and therefore no valid contest can be said to 
be filed against the later will except as a part of a proceed¬ 
ing to substitute the earlier will for the later will. This 
principle was established in the case of Bartlett v. Manor, 
146 Ind. 621, where it was held that the two rights might be 
enforced in the same proceeding, but the court said that 
the object of the petition was to substitute the probat of 
one will for another will, and to secure the probate of the 
earlier will, as in the instant case; the court said: 

4 ‘Both were essential elements of the cause of action, and 
neither could be held as an incident of the other, and both 
were of the essence of a single definite theory to attain the 
one object, that of substituting one will for another.’’ 

The court said again, on page 623: 

“The right of substitution of the one will involved 
32 the overthrow of the other; both were essential ele¬ 
ments of the cause of action, and neither could be 
held as merely incident to the other in pleading the facts 
and outling the theory of the action.” 

1 Page on Wills, page 915, Section 546, and sustained in 
Re Will of Hunt, 122 Wis. 460, 464, the Court held the New 
York Rule was to be favored to the effect that the contes¬ 
tant would have no status until the former will was pre¬ 
sented for probate, citing Walsh v. Ryan, 1 Bradford Surr. 
433, 434, and Chittenden’s Will, Tuck. 135, where it was 
held that interest to contest a later will was shown upon the 
filing of a petition to establish the prior destroyed will. In 
Aylward v. Luycks, 261 Mich. 394, held under a Statute 
that no rights accrued under lost will until it had been 
established. 

In Meyer v. Henderson, 38 Md. 585, it was held that no 
issue respecting the validity of a will could be tried until 
the right of the petitioner to maintain the suit is established 
when such right is denied by the proponent of the will, and 
further that if there be a verdict upon the issue of the va¬ 
lidity of the will before the right of the petitioner to contest 
is established, no order of revocation should be entered on 
such verdict. The court said, page 590: 
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4 4 While it is true that ordinarily the verdict of the jury 
is conclusive upon the particular facts found by them,j yet 
when the verdict has been rendered upon an issue that 
should not have been granted, the judgment revoking the 
probate of the will entered thereon is itself invalid. |The 
Orphans Court would at once disyniss the petition notwith¬ 
standing the verdict, and if judgment should have beep, en¬ 
tered on the verdict, it would be in the power of the Court 
to strike out such judgment. (Italics ours) j 

In Safe Deposit Co. v. Devilbiss, 128 Md. 189, held that 
the right of the caveator to maintain contest should be 
established before issues are transmitted. The court on 
page 187 said: j 

“It was error to send any issue touching the va~ 
33 lidity of the will until the court was first satisfied of 
the petitioner’s right to maintain the suit, which was 
denied. It does not seem reasonable or just to require the 
executors or beneficiaries of a will to defend it upon the 
application of any intruder who may choose to prefer a 
right. A long trial might result in the validity of the will 
and the jury might find in the end that the caveatof was 
without right to make the contest. The doctrine that in¬ 
volves such injustice and in some cases the exhaustibn of 
the whole estate, upon a hypothetical right cannot be 
sound/’ (Italics ours) 1 

In the instant case establishment of the will of Septem¬ 
ber 6, 1934, becomes a necessary ingredient of as v^ell as 
a condition precedent to the hearing of the caveat against 
the will of June 1, 1935. Therefore, both the establishment 
.'of the prior will and the overthrow of the later will are of 
the essence of a 4 4 single definite theory to obtain the one 
object, that of substituting one will for the other’,, and 
4 4 neither could be held as merely incident to the other in 
pleading facts and outlining the theory of the action;” 

It is submitted, therefore, that a re-hearing should be 
granted and that the only appropriate order at this time is 
to dismiss the pending petition for caveat and remit the 
caveators to such further proceeding, if any, as they may 
be advised is proper upon the record herein. 

E. HILTON JACKSON 
Attorney for the Caveatee 
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34 To: 

Charles H. Quimbv, Esq., 

600 F Street, N. W., 

Attornev for Caveators. 

Please take notice that the points and authorities in sup¬ 
port of the foregoing petition for rehearing are set forth 
in said petition and the Rules of the Court require if you 
oppose the granting of the above petition for rehearing, you 
shall within live days from the date of service of a copy 
of this petition, or such further time as the Court may 
grant, or as th6 parties to this suit may agree upon, file in 
reply with the Clerk of said Court a statement of the points 
and authorities upon which you rely and serve a copy there¬ 
of upon counsel for the caveatee. 

E. HILTON JACKSON, 

733-15th St., N. W. 

Attorney for Caveatee. 

Service of copv of the foregoing petition acknowledged 
this day of 1936. 


Attorney for Caveators. 

July 7, 1936 

Served by leaving copy at office of Chas. H. Quimby. 

L. C. HODGE, JR. 

(Endorsement: Petition for rehearing of Motion to Dis¬ 
miss. Filed July 7, 1936. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court). 

35 Memorandum Denying Petition for Rehearing. 

I have again considered the question presented by the 
motion of the caveatee to set down for hearing the defenses 
in law raised in the answer of the caveatee as to the suffi¬ 
ciency of the petition for caveat. 

The opinioii of the late Justice Siddons in In re Estate 
of Caroline L. Rixford, deceased, 43 W. L. R. 311, reviews 
the various provisions of the Code "with respect to the pro¬ 
bate and contest of wills, and holds that one named as a 
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beneficiary in a prior will, although not one of the ne^t of 
kin of the testator, is a “party in interest” and entitled to 
file a caveat. I agree with that view. 

The Code fixes no definite time within which the probate 
of a will shall be applied for. However, it is held that this 
shall be speedily done. McGowan v. Elroy, 28 App. 3D. C. 
1S8. A copy of the alleged lost will of September 6, 1934 
was filed with the Register of Wills October 17, 1935. A 
petition for its probate was filed November 29, 1935. 

The will of June 1st, 1935, now being contested, was of¬ 
fered for probate July 30th, 1935. The petition for caveat 
was filed October 17th, 1935. | 

The caveat was pending at the time the lost will was 
filed with the Register of Wills and also on the day the! peti¬ 
tion to probate and establish it was filed. This lost will 
can not be admitted to probate while the issues raised by 
the caveat are pending. Section 137a, Code D. C. 

For a discussion of the powers of the Prbbate 

36 Court see Gracie v. Am. Sec. & Tr. Co., 51 App. D. C. 

141. j 

The court adheres to its former view as expressed }n the 
memorandum of June 25th, 1936, and the petition fbr re¬ 
hearing is denied. 

0 R LUHRING 

Justice. 

February 11th, 1937. j 

I 

(Endorsement: Memorandum denying rehearing. Filed 
Feb. 11, 1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). j 

37 Order 

Upon consideration of the motion to set down for hear¬ 
ing and make disposition of the defenses in law raised in 
the answer of the Caveatee against the sufficiency of the 
petition for Caveat filed herein, after hearing thereon, and 
it appearing to the Court that the Caveators have shoym an 
interest which would justify this Court in framing issues, 
it is bv the Court this 17th dav of February, 1937, j 

ORDERED, ADJUDGED/ AND DECREED thait the 
said motion be and the same is hereby denied. 


i 

i 

i 

j 

! 

| 

i 
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IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that, upon further consideration of the petition 
for re-hearing filed herein by the caveatees and memoran¬ 
dum in opposition thereto filed by the caveators, and after 
argument by counsel, that said petition for re-hearing be 
and the same is hereby denied. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that appropriate issues be framed and submitted 
to the Court as indicated in the memorandum of the Court 
filed herein on the 25th dav of June, 1936. 

0 R LUHRING 

Justice 

(Endorsement: Order denying Motions of Caveatee; and 
Order to frame issues. Filed Feb. 17, 1937. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 

38 Amended Motion to Frame Issues 

Now come tfie caveators in the above entitled cause, by 
their attornevs, and bv leave of Court first had and ob- 
tained to file this amended motion, move the Court to frame 
issues pursuant to the order of this Court dated the 17th 
day of February, 1937, all of said issues to be submitted to 
the jury at the same time, the subsequent issues to be de¬ 
termined by the jury in the event the finding of the jury as 
to the preliminary issue be “Yes”, the preliminary issue 
and the subsequent issues to be as follows: 

Preliminarv issue 

•/ « 

(1) Did the deceased, Gustav Werner, ever execute a 

last will and testament dated the sixth day of September, 
1934, in which the said Eugene Frederick, Gustav A. Fred¬ 
erick, and George H. Frederick, Jr., were named as bene¬ 
ficiaries ? 

Subsequent issues 

(1) Was the said Gustav Werner of sound and dispos¬ 
ing mind and capable of executing a valid deed or contract 
at the time of the making and subscribing or of the ac¬ 
knowledging by him of the said paper writing dated June 
1, 1935? 

(2) Was the said paper writing dated the first day of 
June, 1935, obtained or the execution thereof, or the sub¬ 
scription thereto, procured from the said Gustav Werner, 
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I 

deceased, by undue influence of Charles Werner, or 
39 any other person or persons? 

(3) Was the said paper writing dated the first 
day of June, 1935, obtained or the execution thereof oi* the 
subscription thereto procured from the said Gustav Wer¬ 
ner, deceased, by coercion, fraud or duress practiced upon 
the said Gustav Werner by Charles Werner or any other 
person or persons? 

(4) Was the said paper writing dated the first dhy of 
June, 1935, purporting to be the last will and testament of 
Gustav Werner, deceased, executed and attested in| due 
form as required by Law? 

(5) Was the paper writing filed in this Court and bear¬ 
ing date the first day of June, 1935, the last will and testa¬ 
ment of Gustav Werner, deceased? 

CHARLES H. QUIMBY, 

600 F Street, N. W., ! 

Washington, D. C., and 

MARCUS BORCHARDT, 
Homer Building 
601-13th Street, N. W., j 
Washington, D. C., | 

Attorneys for Caveator k 


To: 

E. Hilton Jackson, Esq., 
733-15th Street, N. W., 
Washington, D. C. 
Attorney for Caveatee 


Please take notice that the points and authorities to be 
submitted in support of the foregoing motion are attached 
hereto. The rules of the above Court require that if you 
oppose the sustaining of the above motion, you or your 
counsel shall, within five days of the date of service of a 
copy of this motion upon you, or such further time as the 
Court may grant, or as the parties to this suit may agree 
upon, file in reply with the Clerk of said Court a statement 


i 

i 
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of the points and authorities upon which you rely, and serve 
a copy thereof upon counsel for the caveators. 

CHARLES H. QUIMBY, 

600 F St. N. W. 

MARCUS BORCHARDT, 
601-13th N. W. 

Attorneys for Caveators. 

Service of copy of the foregoing motion and the points 
and authorities acknowledged this 13th day of 1937. 

E. HILTON JACKSON 
Attorney for Caveatee 

(Endorsement: Amended Motion to frame Issues. Filed 
Mar. 12,1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

40 Order 

Upon consideration of the caveat of Eugene Frederick, 
Gustav A. Frederick, and George H. Frederick, Jr., tiled 
herein October 17, 1935, against a certain paper writing 
dated the first day of June, 1935, which v’as filed herein on 
the 30th day of July, 1935, and purporting to be the last 
will and testament of Gustav Werner, deceased; and the 
answer of Charles Werner filed to said caveat, it is this 
25th day of March, 1937, 

ORDERED, That the following preliminary issue be, 
and the same is hereby framed, to be tried before a jury 
on the 5th dav of Mav, 1937: 

(1) Did the deceased, Gustav Werner, ever execute a last 
will and testament dated the Sixth day of September, 1934, 
in which the said Eugene Frederick, Gustav A. Frederick, 
and George H. Frederick, Jr., were named as beneficiaries? 

And it is further, 

ORDERED, That the following issues be, and they are 
hereby framed to be tried before said jury at the same time 
as the aforesaid preliminary issue is tried, as aforesaid, 
and if the finding of the jury on said preliminary 

41 issue be that the said Gustav Werner, deceased, did 
execute a will and testament dated September 6, 

1934, in which the said Eugene Frederick, Gustav A. Fred- 
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erick and George H. Frederick, Jr., were named as benefici¬ 
aries, the following issues shall then be answered by said 
jury: | . 

(1) Was the said Gustav Werner of sound and disposing 
mind and capable of executing a valid deed or contract at 
the time of the making and subscribing or of the acknowl¬ 
edging by him of the said paper writing dated June 1,1035? 

(2) Was the said paper writing dated the first day of 
June, 1935, obtained or the execution thereof, or the jsub¬ 
scription thereto, procured from the said Gustav Wetner, 
deceased, by undue influence of Charles Werner, or | any 
other person or persons? 

(3) Was the said paper writing dated the first day of 
June, 1935, obtained or the execution thereof or the j sub¬ 
scription thereto procured from the said Gustav Wefner, 
deceased, by coercion, fraud or duress practiced upon, the 
said Gustav Werner by Charles Werner or any other per¬ 
son or persons? 

(4) Was the said paper writing dated the first day of 
June, 1935, purporting to be the last will and testameht of 
Gustav Werner, deceased, executed and attested in due 
form as required by Law? 

(5) Was the paper writing filed in this Court and Rear¬ 
ing date the first day of June, 1935, the last will and testa¬ 
ment of Gustav Werner, deceased? 

F. DICKINSON LETTS j 
Justice 

Exception noted on behalf of the caveatee to the pasjsage 
of the foregoing order framing issues. 

F. DICKINSON LETTS I 
Justice 

i 

(Endorsement: Order framing Issues. Filed Mat 25, 
1937. Theodore Cogswell, Register of Wills, D. C., (jllerk 
of Probate Court). 





32 


CHARLES WERNER VS. EUGENE FREDERICK ET AL. 


48 April Term, 1937. 

No. 2753 Original. 

Administration No. 48,658. 

Charles Werner, Executor of the Estate of Gustav Wer¬ 
ner, deceased, Petitioner, 

vs. 

Eugene Frederick, Gustav A. Frederick and George H. 

Frederick, Jr. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the order of 
the District Court of the United States for the District of 
Columbia entered therein on the 25th day of March, A. D. 
1937, by Mr. Justice F. Dickinson Letts, 

It is ordered by the Court that the said petition be and 
it hereby is granted and a special appeal allowed as prayed. 

Per MB. CHIEF JUSTICE MARTIN, 

June 14,1937. 

A true Copy, 

Test: MONCURE BURKE, 

Clerk of the United States Court of 
Appeals for the District of Columbia 

(Seal) 

(Endorsement: Copy of Order of Court of Appeals, al¬ 
lowing Special Appeal, filed June 14, 1937. Filed June 14, 
1937, Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

49 Assignment of Error 

1. The Court erred in passing the order of March 25, 
1937, framing issues herein. 

2. The Court erred in framing any issues upon the peti¬ 
tion of the caveators filed October 17, 1935. 

3. The Court erred in the framing of the preliminary 
issue in said order as to the execution of the will of Sep¬ 
tember 6, 1934. 

4. The Court erred in passing the order of March 25, 
1937, in framing any issue upon the due execution of the 
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will of September 6, 1934, for the reason that said prelimi¬ 
nary issue is not within the averments and prayers df the 
petition of October 17, 1935, upon the basis of which said 
order was allegedly passed. 

5. The Court erred in holding that the caveators have 

any interest to file a caveat against the will of the deceased 
of June 1, 1935. j 

6. The Court erred in not holding that the caveators! were 

barred by laches and limitations to file a caveat against the 
will of June 1, 1935. | 

7. The Court erred in not holding, upon the face of the 
pleadings upon which said order of March 25, 1937 was 
based, that it was without jurisdiction to frame ahy is¬ 
sues herein. 

8. The Court erred in passing the order of March 

50 25, 1937 for the reason that any judgment entered 
upon a verdict of the jury on the issues therein 

framed would be a nullity and therefore without effect. 

9. And for other errors appearing of record. 

E. HILTON JACKSON, ! 
Attorney for Charles Warner, 
Caveatee , 

626 Woodward Building, 
Washington, D. C. | 

(Endorsement: Assignment of Error, filed Jun. 15, j 1937. 
Theodore Cogswell, Register of Wills, D. C., Clerk of| Pro¬ 
bate Court), 

51 Designation of Record for the United States 

Court of Appeals for the District of Columbia \ 

I 

The Court will please include the following for the tran¬ 
script of record for the United States Court of Appeals for 
the District of Columbia: 


Will of deceased dated June 1, 1935. 

Proof of will. | 

Petition for Probate of the will of June 1,11935, 
and for Letters Testamentary. 

Order admitting will to probate and grafting 
Letters Testamentary. 


1935 


July 

30 

July 

30 

July 

30 

July 

30 
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Aug. 3 Undertaking of the Executor approved and Let¬ 
ters Testamentary. 

Oct. 17 Copy of the will of September 6, 1934. 

Oct. 17 Affidavit of Charles H. Quimby. 

Oct. 17 Caveat Petition of Eugene Frederick, Gustav A. 

Frederick and George H. Frederick, Jr. to Will 
of June 1, 1935. 

Oct. 28 Answer of Charles Werner to Petition of Caveat. 

Nov. 16 Motion of Caveatee to dismiss Caveat. 

Nov. 29 Petition of Eugene Frederick for establishment 
and the probate of the lost will dated Septem¬ 
ber 6, 1934, and for revocation of probate of 
will of June 1, 1935, and for Letters Testa¬ 
mentary. 

1936 

Mar. 10 Memorandum of Adkins, Judge. 

Mar. 24 Order denving Motion to Dismiss. 

July 7 Petition of caveatee for re-hearing. 

52 1937 

Feb. 11 Memorandum denying Petition for re-hearing. 

Feb. 17 Order denying Petition for re-hearing and author¬ 
izing framing of issues. 

Mar. 12 Amended Motion to Frame Issues. 

Mar. 25 Order framing issues and setting date for trial. 

Mar. 25 Answer of Charles Werner to Petition of Novem¬ 
ber 29, 1935. 

June 14 Mandate of the Court of Appeals allowing 
Special Appeal. 

Assignment of Error. 

This designation of record. 

E HILTON JACKSON 
Attorney for 

Charles Werner, Caveatee, 
1 626 Woodward Building, 

Washington, D. C. 

(Endorsement: Designation of Record for the United 

States Court of Appeals for the District of Columbia. Filed 

Jun. 15,1937. Theordore Cogswell, Register of Wills, D. C., 

Clerk of Probate Court). 
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53 Stipulation 

Upon the request of the caveators, it is stipulated by and 
between the undersigned counsel that the time for filing the 
issues herein by the caveators, and service of copy thereof 
upon the attorney for the caveatee, is hereby extended until 
the 13th day of November A. D. 1935. j 

CHARLES H. QUIMBY, ! 

600 F Street, N. W., j 

Attorney for Caveators. \ 

E HILTON JACKSON, j 
733-15th Street, N. W., j 

Attorney for Caveatee. 

(Endorsement : Stipulation extending time for filing Is¬ 
sues, Filed Nov. 8, 1935. Theodore Cogswell, Registej' of 
Wills, D. C. Clerk of Probate Court). 

54 Stipulation | 

Upon the request of the caveators, it is stipulated by and 
between the undersigned counsel that the time for Sub¬ 
mitting the issues herein by the caveators, and servic^ of 
copy thereof upon the attorney for the caveatees, is hereby 
extended until the 8tli day of January A. D. 1936. 

CHAS H QUIMBY, 

600 F Street, N. W., | 

Attorney for Caveators. \ 

E HILTON JACKSON, j 
733-15th Street, N. W., j 

Attorney for Caveatee. \ 

i 

(Endorsement: Stipulation to extend submitting Issues. 
Filed Nov. 13, 1935. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

i 

] 

55 Memorandum of Points and Authorities in Opposi¬ 

tion to Motion to Dismiss Petition for Caveat 
filed herein by Eugene Frederick, George H. 
Frederick, Jr., and Gustav A. Frederick. 

| 

The motion to dismiss the petition for caveat filed herein 
by Eugene Frederick, George H. Frederick, Jr. and Gustav 
A. Frederick, should be overruled for the following reasbns: 




36 


CHARLES WERXER VS. EUGEXE FREDERICK ET AL. 


1. The petition discloses an interest on the part of the 
petitioners sufficient for them to file or prosecute such 
caveat. 

2. A petition for the probate and establishment of the 
last will and testament of Gustav Werner, deceased, dated 
September 6, 1934, has been filed in this Court and action 
thereon is now pending. 

Section 137 of the Code of Laws for the District of Colum¬ 
bia (1925) and not section 136 of said Code is applicable 
herein as a caveat was filed within proper time after the al¬ 
leged will of Gustav Werner, dated June 1, 1935, was ad¬ 
mitted to probate. 

The petition for caveat clearly sets out that the peti¬ 
tioners are beneficiaries under the last will and testament 
of Gustav Werner, deceased, dated September 6, 1934, and 
in as much as the petitioners are mentioned as legatees 
under the will and testament of Gustav Werner, next pre- 
ceeding the execution of the alleged will and testament 
wffiich has been admitted to probate, the petitioners are 
persons in interest viio 1 ‘may file a caveat to said will (June 
1, 1935) and pray that the probate thereof may be re¬ 
voked”, the decree admitting said latter will to probate 
having been entered July 30, 1935, and the caveat having 
been filed on the 17th day of October, 1935, within 
56 three months after the date of said decree. 

Although the petitioners are not heirs at law or 
next of kin of Gustav Werner, deceased, they have suf¬ 
ficient interest to file a caveat. 

In Ee Estate of Caroline L. Rixford, Deceased 
43 W. L. E. 311 

Dower et als. vs. Seeds et als. 

28 W. Ya. Eep. 113 

L. E. A. 1918 A P. 470 and cases cited therein. 

In Ee Vesper’s Estate 
134 A 651 
4 N. J. Misc. 791 
In Ee Garmendia’s Estate 
125 A 897 
146 Md. 47 

3. In as much as caveatee has heretofore filed answer to 
the petition for caveat and said cause is now ready for the 
framing of issues, cavetee cannot now properly file a mo¬ 
tion to dismiss said caveat under rules of pleading. 
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The motion to dismiss should be overruled for the fur¬ 
ther reason that it is improper pleading at this time. 
The Probate rules for this Court provide “That the law 
and equity rules shall govern the practice in the probate 
court as far as applicable’’ and Section 28 of the Eqhity 
rules provides for the filing of “Every defense in point of 
law arising upon the face of the bill * * * by motion to dis¬ 
miss or in the answer” (italics supplied). It is there¬ 
fore quite obvious that a motion to dismiss cannot! be 
entertained after an answer setting up caveatee’s defense 
has been filed and the case is ready for the framing of is¬ 
sues. 

It is therefore respectfully moved that the motion to dis¬ 
miss filed herein be overruled. 

CHAS H QUIMBY | 
Attorney for Cavetors. j 

(Endorsement: Memorandum of Points and Authorities 
in opposition to motion to dismiss Petition for caveat, j etc. 
Filed Dec. 2, 1935. Theodore Cogswell, Register of Wiills, 
D. C., Clerk of Probate Court). j 

60 Motion to Call up and Dispose of the Points of T^aw 
Raised in the Ansiuer Going to the Insufficiency 
of the Caveat Petition 

Comes now the caveatee and moves to set down for hear¬ 
ing and make disposition of the defenses in law raisejl in 
the answer of the caveatee against the sufficiency of ! the 
caveat petition filed herein. 

E HILTON JACKSON | 

Attorney for Caveatee 
Woodward Building 

Service of copy of the above motion is hereby acknowl¬ 
edged this 23rd day of March, 1936. | 

CHAS H QUIMBY j 

Attorney for Caveator j 
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61 Points and Authorities in Support of Motion to Set 

Down for Hearing the Legal Defenses Raised in 
the Answer to the Petition for Caveat 

I. 

Preliminary Statement 

The issue raised bv the caveat to the last will and testa- 

* 

ment of the deceased, dated June 1, 1935 and duly admitted 
to probate and record on the 1st day of August, A. D. 1935, 
presents a question unique in this jurisdiction. The caveat 
presents the issue of fraud and undue influence alleged to 
be exerted bv Charles Werner, the Executor named in said 
will. Not only does Charles Werner take nothing by the 
will, but as Executor named therein he is requested to 
serve without compensation as such. Not only this, if 
the will should be set aside on account of the alleged un¬ 
due influence of Charles Werner, the latter as the sole 
heir at law and next of kin of the decedent would take his 
entire estate. 

Again it mav be suggested that the caveat onlv asks for 
the framing of issues against the will of June 1, 1935, ad¬ 
mitted to probate on August 1, 1935, as aforesaid. There 
novdiere appears in said caveat that caveators have any 
interest to file said caveat except as the alleged legatees 
under a prior lost will, a copy of which is not attached to 
the caveat petition and only the bare suggestion is made 
in the said petition that a carbon copy of the same had been 
filed with the Register of Wills and that a petition 

62 to establish the said lost will w r ould be duly filed. The 
only issue, therefore, raised by this motion is whether 

or not the caveators have, by the filing of said caveat, 
shown any interest winch w’ould justify this court in fram¬ 
ing anv issues. 

II. 

Where the only interest to file a contest is that of a legatee 
under a prior Will, the contest cannot be said to be inaugu¬ 
rated until the court is asked to substitute the prior Will 
for the later Will upon the framing of appropriate issues. 

The inevitable conclusion is that no valid issues are pre¬ 
sented to this Court upon the filing of the caveat asking only 
for the framing of issues against the will already pro¬ 
bated for the reason that the framing of issues against the 
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later will and the offer to establish the earlier will, con¬ 
stitute two essential ingredients of anv valid attack agaihst 
the later will, and therefore no valid contest can be said 
to be filed against the later will except as a part of a 
proceeding to substitute the earlier will for the later will. 
This principle was established in the case of Bartlett v. 
Manor, 146 Ind. 621, where it was held that the two rights 
might be enforced in the same proceeding, but the cohrt 
said that the object of the petition was to substitute the pro¬ 
bate of one will for another will, and to secure the probate 
of the earlier will, as in the instant case; the court said :| 

“Both were essential elements of the cause of action, ^nd 
neither could be held as an incident of the other, and bbth 
were of the essence of a single definite theorv to attain the 
one object, that of substituting one will for another.’’ 

The court said again, on page 623: 

“The right of substitution of the one will involved the 
overthrow of the other; both were essential elements of |the 
cause of action, and neither could be held as merelv incident 
to the other in pleading the facts and outlining the theory of 
the action. ’ ’ j 

63 III. j 

There is nothing in the caveat petition either calling!for 

or to justify the framing of any issue with respect to the 

lost Will bv virtue of which the caveators claim an interest 
%/ 

as their sole basis for a contest. 

A similar situation arose in the case of George B. Schad- 
mann, Administration No. 40,910, where Mr. Justice Adkins 
declined to frame issues where the interest of the caveaiors 
on the fact of their caveat appeared only in a later will 
which had been lost, but no copy of which accompanied the 
caveat and no offer made to probate or establish the same. 
The court therefore declined the issue as to whether;the 
later will revoked the earlier will, the court saying in <?on- 
conclusion in its opinion: 

“My present decision is that they are not entitled to any 
issue on their present showing, and that they ought to; en¬ 
deavor to probate the later will, even though it be lost. V 

The caveatee concedes that a legatee under a former will 

w i 

has a right to contest the later will, but takes the position 
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that a petition to establish the earlier will, as in the instant 
case, must be filed before any valid ground of contest exists. 
The petition for caveat simply alleges that the caveators 
claim an interest under an alleged prior will of September 
6, 1934, asserted that the same was validly executed and 
was accidentallv destroved without the knowledge or con- 
sent of the testator, who believed and intended the same to 
be in full force and effect at the time of his death. The 
petition does not even set up a copy of the alleged lost will, 
although it does say that a carbon copy of said will had 
been filed with the Register of Wills and that a petition to 
establish the lost will would be dulv filed in this Honorable 
Court. The affidavit which accompanied the filing of the 
copy of the alleged lost will was made by one of the wit¬ 
nesses thereto and counsel of record for the caveators in 
this cause. In this affidavit the affiant, Charles H. 
64 Quimby, after setting up that the alleged will was 
validly executed, stated “that said original one was 
then taken by the testator/’ If this affidavit for the pur¬ 
pose of the motion to dismiss is to be considered as a part 
of the petition, it is submitted the averments in the said 
affidavit do not supply the fatal defects in the caveat. It 
is well-settled that where a will is traced to the possession 
of the testator and is not found after his death, the presump¬ 
tion is that the document was revoked or destroyed by the 
testator during his lifetime. In the face of such presump¬ 
tion it has been held that there is no such interest present 
to justify caveat. Hahn v. Hemmerstein, 272 Mo. 248. Re 
Havel, 156 Minn. 253. Egbert v. Egbert, 186 Kv. 486. 

IV. 

This court is without jurisdiction of a caveat to frame 
issues against the will of the testator already admitted 
to probate and record in the absence of any offer in the 
caveat petition to probate or establish the prior lost will. 

1 Page on Wills, page 915, Section 546, and sustained in 
Re Will of Hunt, 122 Wis. 460, 464, the Court held the New 
York Rule was to be favored to the effect that the contestant 
would have no status until the former will was presented for 
probate, citing Walsh v. Ryan , 1 Bradford Surr. 433, 434, 
and Chittenden's Will, Tuck. 135, where it was held that 
interest to contest a later will was shown upon the filing of 
a petition to establish the prior destroyed will. In Aylward 
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v. Luycks, 261 Mich. 394, held under a Statute that no rights 
accrued under lost will until it had been established. 

In re Laud, 166 Calif. 538, held that the person making 
contest on the ground that he had an interest in a prior will, 
must establish such interest before proceeding with a tijial 
of the issues involving the validity of the later will. 
65 In Meyer v. Henderson , 38 Md. 585, it was held 
that no issue respecting the validity of a w r ill could; be 
tried until the right of the petitioner to maintain the suit is 
established when such right is denied by the proponent of 
the will, and further that if there be a verdict upon the is^ue 
of the validity of the will before the right of the petitioner 
to contest is established, no order of revocation should be 
entered on such verdict. The court said, page 590: 

“ While it is true that ordinarily the verdict of the jury 
is conclusive upon the particular facts found by them, yet 
when the verdict has been rendered upon an issue that 
should not have been granted, the judgment revoking the 
probate of the will entered thereon is itself invalid. The 
Orphans Court would at once dismiss the petition notwith¬ 
standing the verdict, and- if judgment should have been 'en¬ 
tered on the verdict, it would be in the power of the Couri to 
strike out such judgment. (Italics ours) 

In Safe Deposit Co. v. Devilbiss, 128 Md. 189, held that 
the right of the caveator to maintain contest should be 
established before issues are transmitted. The court on 
page 187 said: 

“It was error to send any issue touching the validity of 
the will until the court was first satisfied of the petitioner’s 
right to maintain the suit, which teas denied. It does not 
seem reasonable or just to require the executors or bene¬ 
ficiaries of a will to defend it upon the application of any 
intruder who may choose to prefer a right. A long trial 
might result in the validity of the will and the jury might 
find in the end that the caveator ivas without right to make 
the contest. The doctrine that involves such injustice dnd 
in some cases the exhaustion of the whole estate, upon & 
hypothetical right cannot be sound.’’ (Italics ours). 

It is therefore respectfully submitted that the caveat 
petition states no cause of action and is wanting in the es- 
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sential elements to maintain a caveat or frame issues there¬ 
on, and should therefore he dismissed. 

E HILTON JACKSON 
Attorney for Caveatee 
"Woodward Building 

(Endorsement: Motion and Points and Authorities in 
support of motion to set down for hearing the legal defenses 
raised in the answer to the petition for caveat. Filed Mar. 
24,1936. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

66 Motion to Extend Time for Framing Issues. 

Now comes the Caveators and move the Court to extend 
the time for the framing of issues on the Caveat filed herein. 

CHAS H QUIMBY 
Attorney for Caveators, 

600 F Street, N. W., 
Washington, D. C. 

To: 

E. HILTON JACKSON, 

733-15th Street, N. W., 

Washington, D. C., 

Attorney for Caveatee. 

Please take notice that the points to be submitted in sup¬ 
port of the foregoing motion are attached hereto. The Rules 
of the above Court require that if you oppose the sustain¬ 
ing of the above motion, you or your counsel shall within 
five days of the date of service of a copy of this motion upon 
you, or such further time as the Court may grant, or as the 
parties to this suit may agree upon, file in reply with the 
Clerk of said Court a statement of the points and authori¬ 
ties upon 'which you rely, and serve a copy thereof upon 
counsel for the above-named caveators. 

CHAS H QUIMBY 
Attorney for Caveators. 



I 
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67 Points and Authorities in Support of Motion 

to Extend Time for Framing of Issues . 

| 

1. Answer has been filed to the Caveat herein bv the 

* J 

Caveatee but counsel for both the Caveators and Caveatee 
have been unable to agree on the framing of issues on siid 
Caveat. 

CHAS H QUIMBY | 

Attorney for Caveators, j 
600 F Street, N. W., 
Washington, D. C. j 

Service of copy of the foregoing points and authorities, 
and the attached motion, acknowledged this 28 dav of Mch, 
1936. " | 

E HILTON JACKSON j 

Attorney for Caveatee . 

(Endorsement: Motion to extend time for framing of is¬ 
sues. Filed Mar. 28,1936. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court). j 

68 In the Supreme Court of the District of Columbia 

Holding Probate Court ! 

District of Columbia, to wit: 

On this 4th day of April, A. D. 1936 personally appealed 
Emma L. Fletcher and Chas. H. Quimby, who on oath say 
that thev are two of the subscribing witnesses to the orig- 
inal of the foregoing paper-writing dated the 6th dayi of 
September, A. D. 1934, which paper-writing is filed a$ a 
copy of the last will and testament of Gustav Werner de¬ 
ceased, late of the District of Columbia, that the Testator 
therein named signed said original will in their presence; 
that said Testator published, pronounced and declared the 
same to be his last will and testament; that at the time of so 
doing said Testator was, to the best of affiants’ apprehen¬ 
sion, of sound and disposing mind, and capable of executing 
a valid deed or contract; and that affiants’ names as wit¬ 
nesses to the aforesaid will were signed in the presence hnd 
at the request of Testator and in the presence of Dbris 
Poole Jones the other subscribing witness, who also sighed 
in the presence of the affiants and in the presence and| at 

the request of the Testator; and affiants say that said paper- 

| 

i 

i 

i 


i 
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writing filed is a true copy of said original will—except that 
the pen and ink insertions in said copy were all ivritten by 
affiant Chas. H. Quimby, but copied from said original will 
immediately after its execution as recited above. 

CHQ 

EMMA L FLETCHER 
Address 600 F St. N. W. 

Wash. D. C. 

CHAS H QUIMBY 
Address 600 F St. N. W. 

Wash. D. C. 

Sworn to and subscribed before me on the dav aforesaid. 
VICTOR S MERSCH 

Deputy Register of Wills for the District of Columbia, 
Cleric of the Probate Court. 

(Endorsement: Proof of two witnesses, Emma L. 
Fletcher and Chas. H. Quimby, to the will dated September 
6, 1934. (Proofs dated April 4, 1936). 

69 Endorsed: Filed Apr 6—1936 Theodore Cogswell, 
Register of Wills, D. C. Clerk of Probate Court 

Memorandum of Points and Authorities in Opposition to 
the Motion to call up and Dispose of the Points of 
Law Raised in the Answer Going to the Insufficiency of 
the Caveat Petition. 

Counsel for Caveatee has filed a motion entitled 4 4 Motion 
to call up and dispose of the points of law raised in the 
answer going to the insufficiency of the caveat petition”. 

Probate Rule 9, Paragraph 2, provides in part as follows: 
44 * * * If answ er raises questions necessary to be 

determined before issues are filed, it shall be placed upon 
the motion calendar for hearing in that division of the 
court designated for the trial of will contests”. 

It naturally follows that the question may be asked,— 
What specific points does counsel for the caveatee seek to 
dispose of by virtue of his 4 4 Motion to call up, etc.’ ’ ? The 
fact is that there is no specific phase of the answer that 
would warrant immediate determination by the Court before 
formal hearing on the merits of the petition. 




I 

! 
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Counsel knew this was the case when, after filing the 
answer of the Caveatee, he filed a motion to dismiss the 
petition for caveat which recently was over-ruled by Mr. 
Justice Adkins. Counsel filed the Motion to Dismiss be¬ 
cause he well knew that the answer previously filed did not 
cover matters he wished to call to the immediate attention 
of the Court. He knew that nothing in the answer required 
immediate determination by the Court. If Counsel sought 
to bring to the Court’s attention anything not covered by 
the original answer, his course was by way of an amehded 
answer. 

Now counsel in endeavoring by a vague motion to sug¬ 
gest that his Motion to Dismiss involved the identical mat¬ 
ters which Counsel seeks to dispose of in this motion. | An 
examination of both pleadings will disprove such a con¬ 
tention. If Counsel, at the time of filing his anwer,; con¬ 
sidered the framing of issues as not in order, it 
70 is difficult to understand why he stipulated as to an 
extension of time for framing of issues. Counsel 
agreed to this extension because he well knew that a| suf¬ 
ficient showing had been made by the Caveators to maintain 
their action. 

There is absolutely no question as to the sufficiency of the 
petition and the present status of the Caveators before this 
Court is in strict compliance with the rules of this Cburt. 
It therefore follows that Counsel’s objection to the petition 
and procedure are as untenable as is the form and sub¬ 
stance of his present motion. I 

The situation presented here is not “unique” as Counsel 
states. It is in exact accord with the probate practice in 
effect in this jurisdiction and Counsel cannot point out any 
authority to the contrary as applicable to this jurisdiction. 
The Caveators herein are legatees under a will executed 
shortly before the will heretofore admitted to probate. No 
other wills are involved in this controversy and in the event 
the execution of the last will is adjudged to have beeji ob¬ 
tained through fraud, the prior will, wherein the Caveators 
are named as legatees, would be established and admitted to 
probate, and consequently, Charles Werner, as the sole 
heir at law and next of kin to the decedant, would neither 
ta"ke the entire estate nor any part thereof as contended by 
Counsel in his points and authorities submitted in support 
of the pending motion. 


i 

j 

! 
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Under the local practice, all issues pertaining to the last 
will which has been admitted to probate must be disposed 
of before due consideration can be given to the establish¬ 
ment and probate of the former will. This is the procedure 
long in effect here and has long been recognized by the of¬ 
fice of the Register of Wills. 

Section 137 of the Code (1925) provides in part: 

“ * * * if^ U p 0n t} ie hearing of the application to 
71 admit a will to probate, the Court shall decree that 
the same be admitted to probate, any person in in¬ 
terest may file a caveat to said will and pray that the pro- 
hate thereof may he revoked at any time within three months 
after such decree, if it be a will of personal property * * *” 
(Italics supplied.) 

The Caveators, as legatees under a prior will, are “ per¬ 
sons in interest” within the meaning of said Section 137 as 
determined bv the decision of Mr. Justice Siddons in the 

V 

matter of: In Re Estate of Carolina L. Rixford, Deceased, 
43 W. L. R. 311. 

In fact, Counsel for the Caveatee in his memorandum ad¬ 
mits that the status of the Caveators is that of “persons of 
interest”. 

In conformity with said Section 137, Caveators specifi¬ 
cally pray that the probate of the alleged will dated June 1, 
1935, may be revoked, prayer number 2 providing: 

1 ‘That said paper writing dated June 1, 1935, may be set 
aside and held for nought.” 

The Caveat petition sets out that a petition for probate of 
the will of September 6, 1934, would be seasonably filed and 
the said petition for probate has been duly filed in the Office 
of the Register of Wills and a copy thereof has been served 
upon Counsel for Caveatee. 

A copy of the said prior will under which the Caveators 
make claim, has also been filed with the Register of Wills 
and duly proved by affidavits of attesting witnesses. 

Section 137A of the Code (1935) provides: 

“ While issues raised by a Caveat are pending, either 
for trial or on appeal, no prior will shall he admitted to 
prohate. —(Italics supplied) 

It is therefore obvious that Caveators cannot proceed to 
have the will dated September 6, 1934, admitted to probate 
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| 

until the question of the validity of the alleged will dated 
June 1, 1935, is determined by issues raised on the Caveat 
filed herein. 

It is therefore respectfully submitted that the Caveat 
petition herein states a good cause of action and is ijiot 
wanting in any essential element to maintain a Caveat 

72 or frame issues thereon. Accordingly, it is further 
respectfully submitted that the motion of the Ca^e- 

atee to call up and dispose of the points of law raised in 
the answer going to the insufficiency of the caveat petition 
should be over-ruled. 

Respectfully submitted, 

CHARLES H QUIMBY j 
Attorney for Caveators, j 
600 F Street, N. W., 
Washington, D. C. j 

I 

(Endorsement: Memorandum of Points and Authori¬ 
ties in opposition to the Motion to call up and dispose! of 
points of law, etc. Filed April 6,1936. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court). 

! 

73 This is a motion by the caveatee to set down for 
hearing and make disposition of the defenses in law 

raised in the answer of the caveatee against the sufficiency 
of the caveatee petition filed herein. 

The record discloses that on the 17th day of October, 1935, 
Eugene Frederick, et al, as beneficiaries under the last will 
and testament of Gustav Werner, deceased, dated Septem¬ 
ber 6th, 1934, filed their petition for caveat of the will of 
said testator, dated June 1st, 1935, and duly admitted}. to 
probate on the 30th day of July, 1935. The petition alleges 
that the will of September 6th, 1934 was duly executed by 
the testator, but that it can not be found and was acciden¬ 
tally destroyed. 

It is further alleged that “the said paper writing ddted 
June 1st, 1935 is not the last will and testament of the de¬ 
ceased;” that he was not of sound mind and capable of 
making a will on June 1st, 1935; that it was not properly 
executed; and that its execution was obtained by fraud ^nd 
coercion. 

The executor, answering the petition on October 28th, 
1935, denies that the petitioners are beneficiaries under the 
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last will and testament of the deceased, and neither admits 
nor denies the averments of paragraph two of the petition 
with reference to the execution of the will on September 
6th, 1934 and its subsequent loss and destruction. Para¬ 
graph 5 of the answer denies “the right or the interest of 
the petitioners to contest the probate and validity of 

74 said last will and testament of the deceased dated 
June 1st, 1935, as aforesaidand further avers that 

said paper writing has been properly established by a de¬ 
cree of this Honorable Court as and for the last will and 
testament of said Gustav Werner, deceased. This para¬ 
graph also denies the allegations of unsoundness of mind 
and fraud and coercion. 

On November 16th, 1935, the caveatee filed a motion to 
dismiss the petition for caveat which was overruled. 

It is contended by the caveatee, in support of the motion 
to dispose of points of law raised by the answer, that the 
only issue raised by this motion is whether or not the 
caveators have, by the filing of said caveat, shown any in¬ 
terest which would justify this court in framing any issues. 

A situation somewhat similar to the one presented here 
occurred in the case of Groff v. Groff, 36 App. D. C. 560. 
In that case, one Diller B. Groff died March 8th, 1910, leav- 
a last will and testament bearing date of January 23rd,. 
1907. The will was admitted to probate and record on May 
17th, 1910. A caveat was filed on behalf of two minor grand¬ 
children of the deceased, praying the court to revoke the 
probate of the will, claiming that their father, Adam H. 
Groff, was a son of the testator, Diller B. Groff, and that he 
died prior to the date of the death of the testator, and claim¬ 
ing further that the said will was not the will of said Diller 
B. Groff and alleging that at the time of its execution he was 
not of sound mind, and that the execution of the will was 
procured by undue influence. The executors of the will 
answered the caveat, denying all of the material allegations 
therein, whereupon the court formed a preliminary issue, 
which was framed and certified for a trial by jury as 

75 follows: “Was Adam H. Groff dead prior to the 
8th day of March, 1910 V’ After hearing the testi¬ 
mony, the court directed the jury, on motion of the cave- 
atees, to answer the issue in the negative. Subsequently the 
caveat was dismissed and, on appeal the lower court was 
affirmed. 
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It will be observed that the grandchildren had no interest 
which entitled them to file the caveat during the lifetime of 
their father. Whether he was dead or alive on March 8th, 
1910 was a preliminary inquiry upon the answer to which 
depended the rights of the caveators. 

Here the rights of the caveators depend upon the exe¬ 
cution of the will of September 6th, 1934 naming them 
beneficiaries. If there was in fact no such will they are 
not entitled to caveat the will of June 1st, 1935. A prelim¬ 
inary issue can be framed so that a jury may determine that 
question. Furthermore, by proper direction, the issues! of 
unsoundness of mind and fraud and coercion may be sub¬ 
mitted at the same time, so that if the answer to the pre¬ 
liminary issue is Yes, the jury may then proceed to answer 
the other issues. If the answer is in the negative, the cavjeat 
may then be dismissed. This, it seems, is the proper prac¬ 
tice. 

The motion will be denied so that proper issues may be 
framed and disposed of in the manner indicated. 

O R LUHRING | 

Justice . 

June 25th, 1936. 

(Endorsement: Memorandum of the Court. Filed Jun. 
25, 1936. Theodore Cogswell, Register of Wills, D. |C., 
Clerk of Probate Court). 

76 Memorandum s, in Opposition to Petition for 

Rehearhig. j 

I 

Counsel for Caveatee, without any legal justification 
whatsoever, objects, by the filing of the petition for rehear¬ 
ing herein, to the findings of this Honorable Court con¬ 
tained in the written opinion dated June 25, 1936, wheifein 
it is directed that issues be framed. 

This Court is justified in directing that issues be fraified 
for the purpose of determining, first, whether the deceased, 
Gustav Werner, ever executed a will dated September 6, 
1934, naming the Caveators herein as beneficiaries, £,nd 
second, that the issues of unsoundness of mind of said de¬ 
ceased and those of fraud and coersion exercised against 
said deceased in the making and execution of a will dated 
June 1,1935, be framed and submitted to a jury at the same 
time as the aforesaid preliminary issue, so that if the 


i 

! 
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answer to the preliminary issue is yes, the jury should then 
proceed to answer said other issues. 

The Caveatee first raised the question of the right of the 
Caveators herein to file a Caveat, under a motion to dis¬ 
miss the Caveat which resulted in said motion being over¬ 
ruled. The same question was thereupon resubmitted by 
the Caveatee in a motion to set down for hearing the legal 
defenses raised in the answer to the petition for Caveat 
which resulted in the present findings of this Court, and 
now counsel seeks to raise the same question for the third 
time by the petition for rehearing. 

The record clearly shows that the Caveat herein, was 
seasonably filed and that a petition to reestablish the will 
of September 6, 1934, was also properly filed, and counsel 
now endeavors to confuse the record by suggesting 
77 that the Caveat was not filed within the time pre¬ 
scribed by statute. Under Section 137A of the Code, 
a prior will may not be admitted to probate until issues 
raised by a Caveat to a later will have been disposed of 
through probate proceedings. The will of September 6, 
1934, could not therefore be probated prior to the disposi¬ 
tion of the issues which have been raised by the Caveat filed 
herein to the will of June 1,1935. In the previous hearings, 
the Caveatee has unsuccessfully endeavored to circumvent 
this procedure. 

The Caveatee alleges in his petition for rehearing that 
the Caveators have no right to file the Caveat because a peti¬ 
tion for probate of a prior will was not filed within three 
months after the alleged will dated June 1, 1935, was ad¬ 
mitted to probate. There is absolutely no law in this juris- 
dication to substantiate such an allegation. The Code spe¬ 
cifically provides for the filing of a Caveat in such cases as 
the one at bar and the Caveat was filed within the pre¬ 
scribed three months period as shown by the record herein 
and as admitted by the Caveatee in Paragraph 2, on Page 
2, of said petition for rehearing. The matter of probating 
the will of September 6, 1934, is an entirely separate pro¬ 
cedure and must, under Section 137A, as aforesaid be de¬ 
ferred until a trial is had on the issues framed under the 
Caveat. This Honorable Court has provided the proper 
test to determine whether the Caveators herein are 4 4 per¬ 
sons in interest ’ ’ within the scope of persons entitled to file 
a Caveat by holding that a preliminary issue should be tried 
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| i by a jury to determine whether or not said Caveators wei^e 
named as beneficiaries in a will of the deceased dated 
September 6, 1934. j 

The petition for Caveat clearly alleges that the Caveators 
claim under a prior will which claim will either be sustained 
or denied by a jury upon the hearing of the preliminary is¬ 
sue as aforesaid. In Paragraph numbered 2 of the petition 
for rehearing, Caveatee cites the case of Craighead \fs 
I i Alexander, 38 App. D. C. 229. The purpose of this citation 
is not at all clear to the Caveators as said case merely holds 
| that a Caveat must be filed within three months as regards 
personal property and does not anywhere provide for the 
I ! substitution of one will for another or say that a 

K 78 petition to establish a prior will must be filed within 
I i the three months period or filed at the same time as 

a Caveat as suggested by the Caveatee in Paragraph nuih- 

i ! bered 3 in the petition for rehearing. j 

Counsel for Caveatee admits in Paragraph numbered 3 

I i of said petition for rehearing that the filing of a Caveat to 
i an alleged will and a petition to establish a prior will are 
separate rights and cites the case of Bartlett vs. Manor 146 
Ind. 621 and says in part “the two rights might be enforced 
in the same proceeding’’ (italics supplied). The In¬ 
diana case cited cannot be used as authority in the case at 
bar for the reason that in the State of Indiana a statutory 
provision exists to set aside a will and its probate while the 
right to establish a lost or destroyed will is a separate 
action and a matter of equity. In that state, under certain 
circumstances, the two rights may be enforced in one pro¬ 
ceeding but nowhere does said case hold that if they afe 
not joined one of the rights is dependant on the other Or 
that they must be joined in one proceeding. As a matter of 
fact, the Indiana Court held that in the particular cajse 
cited, the two rights could not be heard together as to «lo 
so would permit one of the parties to accomplish something 
indirectly that could not be done directly. The quotations 
appearing in the petition for rehearing which were taken 
from the Bartlett case do appear in the decision but wdre 
based entirely on the fact that the option of joining the tVo 
rights had been exercised and once that was done, they 
were both essential elements of the cause which had been 
joined. 
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All of the remaining citations appearing after Paragraph 
numbered 3 of said petition for rehearing, with the excep¬ 
tion of the case cited as Myers vs. Henderson, 38 Md. 585, 
winch could not be found by Counsel under said citation, 
w r ere examined by the Counsel for the Caveators and no 
wiiere in any of such cases does it appear that a petition to 
establish a prior will must be filed within three months 
after a later will is admitted to probate. The only inference 
that could be drawn with reference to said cases is that the 
Court should be satisfied that the Caveators are persons in 
interest. This, it is respectfully submitted, can most ef¬ 
fectively be done by the findings of a jury on a pre- 

79 liminary issue as determined by this Honorable 
Court. 

The record shows that the will of June 1, 1935, was filed 
on August 3, 1935, and that a petition to establish said will 
was filed on the same day. The record also discloses that 
the Caveat herein wras filed on October 17, 1935, which is 
less than three months after the time said will of June 1, 
1935, w^as admitted to probate. 

It is respectfully submitted therefore that there is no 
basis for the objection made by the Caveatee to the ruling 
of this Honorable Court and the motion for rehearing 
should be promptly denied, and issues framed pursuant to 
the order of this Honorable Court. 

Respectfully submitted, 

CHAS H QUIMBY 
Attorney for Caveators , 

600 F Street, N. W., 
Washington, D. C. 

(Endorsement: Memorandum in opposition to petition 
for rehearing. Filed Jul. 13, 1936. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court). 

80 Motion to Frame Issues 

NOW Come the Caveators in the above entitled cause, 
by their attorneys, and move the Court to frame issues on 
the caveat filed October, 17, 1935 and answer thereto, filed 
herein, as follows: 

(1) Was the said Gustav Werner of sound and dispos¬ 
ing mind and capable of executing a valid deed or contract 
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at the time of the making and subscribing or of the acknowl¬ 
edging by him of the said paper writing dated June 1,1935 ? 

(2) Was the said paper writing dated the first day of 
June, 1935, obtained or the execution thereof, or the sub¬ 
scription thereto, procured from the said Gustav Wernjer, 
deceased, by undue influence of Charles Werner, or any 
other person or persons? 

(3) Was the said paper writing dated the first day of 
June, 1935, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Gustav Wernbr, 
deceased, by coercion, fraud or duress practiced upon ^he 
said Gustav Werner by Charles Werner or any other per¬ 
son or persons? 

(4) Was the said paper writing dated the first day j of 
June, 1935, purporting to be the last will and testament 
of Gustav Werner, deceased, executed and attested in due 

form as required by law? 

81 (5) Was the paper writing filed in this Court and 

bearing date the first day of June, 1935, the last \fi\\ 
and testament of Gustav Werner, deceased? 

CHARLES H. QUIMBY j 

600 F Street, N. W., ! 

Washington, D. C., and 

MARCUS BORCHARDT | 

Homer Building, 

601-13th Street, N. W., I 

Washington, D. C., 
Attorneys for Caveators 

To: | 

E. HILTON JACKSON, Esq. ! 

733-15th Street, N. W. J 

Washington, D. C. 

Attorney for Caveatee 

Please take notice that the points and authorities to be 
submitted in support of the foregoing motion are attached 
hereto. The Rules of the Above Court require that if you 
oppose the sustaining of the above motion, you or your 
counsel shall, within five days of the date of service of a 
copy of this motion upon you, or such further time as the 
Court may grant, or as the parties to this suit may agree 
upon, file in reply with the Clerk of said Court a staten&ent 


i 

j 

i 

i 

i 
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of the points and authorities upon which you rely, and serve 
a copy thereof upon counsel for the caveators. 

CHARLES H. QTJIMBY 
600 F Street N. W., 
Washington, D. C., and 

MARCUS BORCHARDT 
Homer Building, 

601-13th St., N. W., 
Washington, D. C., 

Attorneys for Caveators. 

Service of copy of the foregoing motion and the attached 
points and authorities acknowledged this 25th day of 
1937. 

E HILTON JACKSON 
Attorney for Caveatee 

82 Points and Authorities in Support of Motion 

to Frame Issues 

Probate Rules of the District Court of the United States 
for the District of Columbia, Rule Nine (9), Section Three 
(3). 

CHARLES H QUIMBY 

600- F Street, N. W., 
Washington, D. C., and 

MARCUS BORCHARDT 
Homer Building, 

601- 13th St., N. W., 
Washington, D. C., 

Attorneys for Caveators 

(Endorsement: Motion to frame issues, and Points and 
Authorities in support of motion to frame issues. Filed 
Feb. 25,1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

83 Memorandum, in Opposition to Motion to Frame 

Issues on the Caveat Filed on October 17, 
1935 

The impropriety, if not the frivolous character, of the 
Motion to frame issues on the caveat of October 17, 1935, 
becomes instantly apparent from the opinion of the Court 
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filed on June 25, 1936, wherein the Court disposed of the 
matter in the following language: 


“Here the rights of the caveators depend upon the exe¬ 
cution of the will of September 6th, 1934 naming them 
beneficiaries. If there was in fact no such will they are hot 
entitled to caveat the will of June 1st, 1935. A prelim¬ 
inary issue can be framed so that a jury may determine tjhat 
question. Furthermore, by proper direction, the issue$ of 
unsoundness of mind and fraud and coercion may be sub¬ 
mitted at the same time, so that if the ansv r er to the pre¬ 
liminary issue is Yes, the jury may then proceed to answer 
the other issues. If the answer is in the negative the caheat 
may then be dismissed. This, it seems, is the proper prac¬ 
tice. | 

“The motion will be denied so that proper issues may be 
framed and disposed of in the manner indicated.” i 


The procedure pointed out in the opinion of the Court is 
in strict accord with reason and authoritv, inasmuch as! the 

* 7 


preliminary issue involving, among other things, the estab¬ 
lishment of the will of September 6, 1934, must be |irst 
submitted to the jury for its determination before any i&sue 
can be framed with respect to the will of June 1, 1935. j 
In Meyer v. Henderson, 88 Md. 585, it was held that no 
issue respecting the validity of a will could be tried until 
the right of the petitioner to maintain the suit is estab¬ 
lished when such right is denied by the proponent 
84 of the will, and further that if there is a verdict upon 


the issue of the validity of the will before the ijight 
of the petitioner to contest is established, no order of revo¬ 
cation should be entered on such verdict. The court kaid, 
page 590: I 


“While it is true that ordinarily the verdict of the jury 
is conclusive upon the particular facts found by them^ yet 
when the verdict has been rendered upon an issue that 
should not have been granted, the judgment revoking the 
probate of the will entered thereon is itself invalid. ; The 
Orphans Court would at once dismiss the petition notwith¬ 
standing the verdict, and if judgment should have been 
entered on the verdict , it would he in the power of the Court 
to strike out such judgment. (Italics ours) 


| 

i 

I 

j 
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In Safe Deposit Co. v. Devilbiss, 128 Md. 189, held that 
the right of the caveator to maintain contest should be 
established before issues are transmitted. The Court on 
page 187 said: 

“It was error to send any issue touching the validity of 
the will until the court was first satisfied of the petitioner’s 
right to maintain the suit , which tvas denied. It does not 
seem reasonable or just to require the executors or bene¬ 
ficiaries of a will to defend it upon the application of any 
intruder who may choose to prefer a right. A long trial 
might result in the validity of the will and the jury might 
find in the end that the caveator was without right to make 
the contest. The doctrine that involves such injustice and 
in some cases the exhaustion of the whole estate, upon a 
hypothetical right cannot be sound.’’ (Italics ours.) 

In the instant case establishment of the will of Septem¬ 
ber 6, 1934, becomes a necessary ingredient of as well as a 
condition precedent to the hearing of the caveat against the 
will of June 1, 1935. Therefore, both the establishment of 
the prior will and the overthrow of the later will are of the 
essence of a “single definite theory to obtain the one object, 
that of substituting one will for the other”, and “neither 
could be held as merely incident to the other in plead- 
85 ing facts and outlining the theory of the action.” 

In filing the above motion for the framing of is¬ 
sues on the will of June 1, 1935, the caveators loosely as¬ 
sume that the establishment or proof of the will may be 
dispensed with. 

In the case of National Safe Deposit Savings and Trust 
Co. v. Heiberger, 19 App. D. C. 506, the principle in the 
syllabus is stated as follows: 

“Where a caveat to a will admits the formal execution 
of the will, but attacks the testamentary capacity of the 
testator, such admission will not dispense with the necessity 
of proving the execution, and the orphans’ court should 
either require the execution to be proved before framing 
issues on the caveat, or should frame a preliminary issue 
thereon as to whether the will was formally executed by the 
testator.” 

Again the caveators assume that they have a right to 
contest the later will without establishing the earlier lost 
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will. In the case of Grade v. American Security & Trust 
Company, 51 App. D. C. 141, the Court in its opinion us|es 
the following language: 

“The probate of wills is controlled entirely by local lajw, 
‘for it is that law which confers the power to make a will, 
and prescribes the conditions upon which alone they may 
take effect; and as, by the law in almost all the states, no 
instrument can be effective as a will until proved, no rights 
in relation to it, capable of being contested between parties, 
can arise until preliminarv probate has first been made/ 
Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 1006/ 7 

A concluding inquiry might pertinently be made, to-vqt, 
what do the caveators propose to do with their petition filed 
November 29, 1935, asking for the establishment of the 
will of September 6, 1934, and for the revocation of the 
probate of the will dated June 1, 1935? It will avail them 
nothing to have issues on the caveat of the will of June 1, 
1935, unless and until they have established the will 

86 of September 6, 1934, naming them as legatees, be¬ 
cause as Mr. Justice Luhring said in his opinion of June 
25, 1936, 

“If there was in fact no such will (September 6, 19^4) 
they are not entitled to caveat the will of June 1, 1935.” j 

It is therefore respectfully submitted that the Motion to 
frame issues on the caveat of October 17, 1935, should be 
overruled. 

Respectfully submitted, 

E HILTON JACKSON j 
Attorney for Caveatee 

(Endorsement: Memorandum in opposition to motion. 
Filed Mar. 2, 1937. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). j 

87 Order Denying Motion to Frame Issues 

Upon consideration of the Motion of the caveators, filed 
herein on the 25th day of February, A. D. 1937, to fraijne 
issues on their caveat filed on October 17, 1935, and the 
argument of counsel for the respective parties in open 
court, it is this 12th day of March, A. D., 1937 j 

ORDERED, ADJUDGED and DECREED that said 
Motion be and the same is hereby denied with leave to ^he 

i 

i 
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caveators to amend said Motion within five (5) days from 
date hereof as they may be advised. 

Bv the Court: 

F. DICKINSON LETTS 

Justice 

Approved 

E. HILTON JACKSON 
Attorney for Caveatee 
CHAS. H. QUIMBY 
MARCUS BORCHARDT 
Attorneys for Caveators 

(Endorsement: Order denying motion to frame issues. 
Filed Mar. 12, 1937. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 

92 Order for Continuance 

Upon consideration of the motion of the counsel for 
caveators to extend the time for trial by jury of the issues 
framed in the above entitled cause to the 21st day of June, 
1937, and it appearing to the Court that the caveatee, by 
his counsel, has consented to such continuance, it is this 
7th day of June, 1937, 

ORDERED, That the time for the trial of said issues 
before a jury be, and the same is hereby continued to be 
tried before a jury on the 21st day of June, 1937. 

JAMES M PROCTOR 

Justice 

I consent to continuance as stated above. 

E HILTON JACKSON 
Attorney for Caveatee 

(Endorsement: Order for continuance. Filed Jun. 7, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

93 Additional Records to be Included in Designation of 
Record for the United States Court of Appeals for 
the District of Columbia, Submitted by Caveators 

The Court will please include the following additional 
records for the Transcript of Record for the United States 
Court of Appeals for the District of Columbia: 






CHARLES WERNER VS. EUGENE FREDERICK ET AL. 59 

I 

| 

Nov. 8, 1935 Stipulation extending time to November 

13, 1935 for filing issues. j 

Nov. 13, 1935 Stipulation between counsel for caveators 

and caveatee extending time to January 8, 
1936, for filing issues. j 

Dec. 2, 1935 Memorandum of points and authorities of 

opposition to motion to dismiss caveat. 
Feb. 19, 1936 Reply memorandum of Caveators. 

Mar. 24, 1936 Motion of counsel for Caveatee to set 

down for hearing the legal defenses raised 
on the answer to petition for caveat. 

Mar. 28, 1936 Motion to extend time for framing of is¬ 
sues. 

April 4, 1936 Will of September 6, 1934, proved by ^wo 

witnesses. 

April 6, 1936 Memorandum of points and authorities of 

counsel for Caveators in opposition to 
motion to call up and dispose of points of 
law, etc. 

June 25, 1936 Memorandum of the Court. 

July 13, 1936 Memorandum of Caveators in opposition 

to petition of Caveatee for rehearing. 

Feb. 25, 1937 Motion of Caveators to frame issues. 

Mar. 2, 1937 Memorandum of counsel for Cavea- 
94 tee in opposition. 

Mar. 12, 1937 Order denying motion to frame is¬ 
sues. 

Mar. 31, 1937 Motion of counsel for executor of will of 

September 6, 1934, to strike certain parts 
of answer, etc. 

May 5, 1937 Order continuing time for trial of issues 

to June 7, 1937. j 

June 7, 1937 Order continuing time for trial of issjues 

to June 21, 1937. 

The following additional modifications are made descrip¬ 
tive of items contained in Designation of Record heretofore 
filed by Caveatee: 

June 30, 1935 After the words “ petition for probate of 

the will” add the words “Of June 1, 
1935”. 
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Oct. 17, 1935 After the words “September 6, 1934’’ in¬ 
sert period; strike out the word “and” 
and set out words “affidavit of Charles 
H. Quimby” as a separate record. 

Oct. 17, 1935 After the words “George H. Frederick, 

Jr.” insert the words “to will of June 
, 1, 1935”. 

Nov. 29, 1935 After the words “June 1,1935” strike out 

“etc.” and add the words “and for let¬ 
ters testamentary”. 

This Designation of Record. 

1 CHARLES H. QUIMBY 

MARCUS BORCHARDT 
Attorneys for Caveators 

(Endorsement: Additional Records to be included in 
Designation of Record for the U. S. Court of Appeals for 
the D. C., submitted by Caveatees. Filed Jun. 19, 1937. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

95 District Court of the United States for the 

District of Columbia 

Holding a Probate Court 

District of Columbia, to wit : 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 94, inclusive, 
to be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 48,658 estate of Gustav Werner, de¬ 
ceased, wherein Charles Werner is appellant, and Eugene 
Frederick, Gustav A. Frederick and George H. Frederick, 
Jr. are appellees, the same constituting a full, true, and 
correct transcript of record of proceedings had in said 
cause according to the Designations of counsel filed therein 
and made a part hereof. 

I Further Certify, That a deposit in lieu of supersedeas 
bond for appeal, in the penalty of Twenty-five dollars, was 
dulv made by said appellant on the 21st day of June, A. D. 
1937. 
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In Testimony Whereof, I hereunto subscribe my n^me 
and affix the seal of the said Probate Court, this 25th day 
of June, A. D. 1937. I 

THEODORE COGSWELL j 

Register of Wills for the District of Columbia , 
(Seal) Clerk of the Probate Court . 

96 In the United States Court of Appeals for 

the District of Columbia 

| 

April Term, 1937 

i 

No. 6993 j 

I 

Special Calendar 
Charles Werner, Appellant 

! 

vs. 

I 

Eugene Frederick, Gustav A. Frederick, and Georg^ H. 

Frederick, Jr., Appellees 

| 

Designation for Printed Record 

In printing the record in the above-entitled cause, the 
Clerk is requested to omit pages 21-34, inclusive; pageb 42- 
47, inclusive; pages 55-59, inclusive; pages 61-67, inclusive; 
69-72, inclusive; pages 76-79, inclusive; pages 81-86, inclu¬ 
sive ; and pages 88-91, inclusive. The omitted parts ar^ not 
necessary for the determination of the Special Appeal 
herein 

E. HILTON JACKSON, 
Attorney for Appellant , 
626 Woodard Building, 
Washington, D. Q. 

Service of copy of the foregoing received this 2nd day of 
July, 1937. 


Attorney for Appellees 


Copy of foregoing Designation left at the office of 
Charles H. Q'uimby, one of the attorneys for appelleeb, in 
his absence this 2nd day of July, 1937. 

MARY D. WEIR 


Secretary to E. Hilton Jackson 


i 

i 

! 





62 CHARLES WERNER VS. EUGENE FREDERICK ET AL. 

97 Endorsed: In the United States Court of Appeals 
for the District of Columbia April Term, 1937 No. 

6993 Special Calendar Charles Werner, Appellant vs. 
Eugene Frederick, Gustav A. Frederick, and George H. 
Frederick, Jr., Appellees Designation for Printed Record 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jul 2- 1937 Moncure Burke, Clerk, E. Hilton 
Jackson, Attorney for Appellant, 626 Woodward Building, 
Washington, D. C. 

98 In the United States Court of Appeals for the 

District of Columbia 

April Term, 1937 
No. 6993 
Special Calendar 
Charles Werner, Appellant 


vs. 

Eugene Frederick, Gustav A. Frederick, and George H. 

Frederick, Jr., Appellees 

Appellees Counter-Designation for Printed Record 

In printing the record in the above entitled cause, the 
clerk is requested to include pages 21-34, inclusive; pages 
55-56, inclusive; pages 61-67, inclusive; pages 69-72, inclu¬ 
sive; pages 76-79, inclusive; pages 81-86, inclusive. The 
above pages are necessary and pertinent for the deter¬ 
mination of the Special Appeal herein. 

; CHARLES H. QUIMBY 

600 F Street, N. W. Wash., D. C. 

MARCUS BORCHARDT 
423 Homer Building, Wash., D. C. 
Attorneys for Appellees 

Service of copy of the foregoing received this 8th day 
of July, 1937. 


E HILTON JACKSON 
Attorney for Appellant 
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Endorsed: In the United States Court of Appeals 
for the District of Columbia April Term, 1937 No. 
6993 Special Calendar Charles Werner Appellant vs. 
Eugene Frederick, Gustav A. Frederick, and George H. 
Frederick, Jr. Appellees Appellees Counter-Designation 
for Printed Record United States Court of Appeals for 
the District of Columbia Filed Jul 9- 1937 Moncufe 
Burke, Clerk, Quimby & Borchardt Attorneys at Law 600 
F Street Northwest Washington, D. C. 

i 

Endorsed on Cover: No. 6993. Charles Werner, Appel¬ 
lant, vs. Eugene Frederick et al. United States Court of 
Appeals for the District of Columbia Filed Jun 25 1937 
Moncure Burke, Clerk. 
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vs. 

EUGENE FREDERICK, GUSTAV A. FREDERICK, 
and GEORGE H. FREDERICK, JR., 
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BRIEF ON BEHALF OF APPELLANT. 


E. HILTON JACKSON, 
Attorney for Appellant, 
626 Woodward Building, 
Washington, D. C. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1937. 


No. 6993. 

i 

Special Calendar. 

i 

i 

_ 

CHARLES WERNER, ! 

Appellant, 

vs. 

EUGENE FREDERICK, GUSTAV A. FREDERICK, 
and GEORGE H. FREDERICK, JR., | 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 

! 

Statement of Facts. 

This case comes up on the allowance of a Special 
Appeal from an order of the Court below of March 25, 
1937, framing issues on two wdlls of the decedent exe¬ 
cuted, respectively, September 6, 1934, and June 1, 
1935 (R. 30). The facts are unusual and should be 
briefly recited. 

The deceased departed this life on the 27th day of 
July, 1935, leaving a last will and testament dat^d 
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June 1, 1935, in which appellant, brother of the de¬ 
ceased, was named Executor, to serve without bond 
and without compensation. The Executor hied peti¬ 
tion for the probate of the will of June 1, 1935 on July 
30,1935, and on August 3,1935 it was admitted to pro¬ 
bate and record and letters testamentarv issued to him. 
The petition for probate set up the undisputed fact 
that appellant was the sole heir at laiv and next of kin 
of the deceased (R. 4). 

_ i 

Thereafter, on October 17, 1935, a caveat was filed 
by the appellees against the will of June 1, 1935, for 
the framing and determination of the usual issues and 
for the revocation of its probate. The only interest 
asserted in the caveat to qualify the appellees to make 
the contest is found in the naked averment in the 
caveat that appellees were beneficiaries under an alleg¬ 
ed will of the deceased executed on September 6, 1934, 
which will, the appellees averred, “was accidentally 
destroyed and that such destruction was not brought 
about by said Gustav Werner or with his knowledge or 
consent, and that until and at the time of his death he 
believed and intended said paper writing to be in full 
force and effect as and for his last will and testament.” 
The petition wholly failed to state the time or the cir¬ 
cumstances of said destruction. The appellees did not 
make said alleged lost will a part of the caveat peti¬ 
tion, did not ask for its establishment, but simply ad- 

i 

vised the court that a carbon copy of the same was 
filed with the Register of Wills; nor did they ask that 

i 

any issues of any kind whatsoever be framed with re¬ 
spect to the alleged lost will of September 6, 1934, and 
as further evidencing their intention to let said paper 
writing remain indefinitely with the Register of Wills, 







stated that “a petition to establish the lost will 'as 
aforesaid will be duly filed in this Honorable Courij.” 
(R. 10.) * | 

• There appears in the files of the Register of Wills 
an affidavit of Charles H. Quimby, filed on October i7, 
1935, to the effect that the original of the alleged lost 
will, after having been duly executed in the office of 
affiant, “was then taken by the testator.” (R. 8.) 
Upon this state of the record the appellees asked only 

that the court below frame the usual issues with re- 

| 

spect to the validity of the will of June 1, 1935, alleg¬ 
ing that they would duly file a petition to establish tShe 
will of September 6,1934. These facts clearly indicate 
that the appellees proceeded upon the theory that th|ey 
would first try the issues against the will of June 1, 
1935, and if and when successful, would thereafter 
make an attempt to establish the lost will. The An¬ 
swer of appellant to this petition was seasonably filed, 
on October 28, 1935, and challeged the right of the 
appellees on the existing state of the record to contest 
the will of June 1, 1935, in the following languagejin 
paragraph 5 of said Answer (R. 12): 

“He denies the right or the interest of the peti¬ 
tioners to contest the probate and validity of said 
last will and testament of the deceased dated June 
1, 1935, as aforesaid, and further avers that s4id 
paper writing has been properly established by a 
decree of this Honorable Court as and for the lhst 
will and testament of the said Gustav Werner, de¬ 
ceased.” 

i 

Again in paragraph 8 of his said Answer, appellant 
averred: 

“ * * * that there is no occasion or reason for 
the framing of the issues shown by the petitioners 
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herein, for the reason that no legal interest has 
been shown by the petitioners to justify an attack 
by them in the form of a caveat in opposition to 
the last will and testament of the deceased as ad¬ 
mitted to probate and record by an order of this 
Honorable Court.” 

Thereafter, various steps were taken in the Court 
below by the appellant, attacking the right of the ap¬ 
pellees to have any issues framed upon the petition of 
October 17, 1935, unless and until the appellees, by ap¬ 
propriate averment, seasonably made, offered to es¬ 
tablish the will of September 6, 1934 as a validly exist¬ 
ing document at the death of the testator. These ef¬ 
forts on the part of the appellant were unsuccessful, 
and eventuated in the passage of the order of March 
25, 1937, (R. 30) framing the issues complained of, 
based wholly upon the caveat petition filed October 17, 
1935, and appellant’s Answer thereto denying the in¬ 
terest of the appellees 1 6 contest the probated will of 
June 1, 1935. 

The issue presented to this Court is narrowed by 
the recital in the order of March 25, 1937, from which 
this special appeal has been allowed, as follows: 

“Upon consideration of the caveat of Eugene 
Frederick, Gustav A. Frederick, and George H. 
Frederick, Jr., filed herein October 17, 1935, 
against a certain paper writing dated the first day 
of June, 1935, which was filed herein on the 30th 
day of July, 1935, and purporting to be the last 
will and testament of Gustav Werner, deceased; 
and the answer of Charles Werner filed to said 
caveat, it is this 25th dav of March, 1937 * * 

(R. 30.) 
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Assignment of Error. 

j 

1. The Court erred in passing the order of March 
25,1937, framing issues herein. 

2. The Court erred in framing any issues upon the 
petition of the caveators filed October 17,1935. 


3. The Court erred in the framing of the prelimi¬ 

nary issue in said order as to the execution of the will 
of September 6, 1934. j 

I 

l 

4. The Court erred in passing the order of March 
25, 1937, in framing any issue upon the due execution 
of the will of September 6, 1934, for the reason that 
said preliminary issue is not within the averments and 

i 

prayers of the petition of October 17, 1935, upon the 
basis of which said order was allegedly passed. 

j 

5. The Court erred in holding that the caveators 
have any interest to file a caveat against the will of 

i 

the deceased of June 1,1935. 

i 

6. The Court erred in not holding that the caveators 
were barred by laches and limitations to file a caveat 
against the will of June 1,1935. 

7. The Court erred in not holding, upon the face; of 
the pleadings upon which said order of March 25,1937 
was based, that it was without jurisdiction to frame 
any issues herein. 

| 

8. The Court erred in passing the order of Mafch 
25, 1937, for the reason that any judgment entered 
upon a verdict of the jury on the issues therein framed 
would be a nullity and therefore without effect. 

i 

I 

9. And for other errors appearing of record. 
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The assigned errors will be disposed of under the 
following heads: 

(a) The issue submitted to the jury by the order of 
March 25, 1937, to-wit: 

“Did the deceased, Gustav Werner, ever execute 
a last will and testament dated the Sixth day of 
September, 1934, in which the said Eugene Fred¬ 
erick, Gustav A. Frederick and George H. Fred¬ 
erick, Jr., were named as beneficiaries?” 

is not within the pleadings presented by the caveat 
and the answer thereto. 

(b) In the event all of the issues framed by the order 
of March 25, 1937, should be determined by a jury 
in favor of the appellees, any verdict rendered on 
said issues and any judgment thereon would be 
null and void. 

(c) The Court below was without jurisdiction to 
award any issues involving the substitution of the 
will of September 6, 1934, for the will of June 1, 
1935, in the absence of a petition to this effect 
filed within three months from the probate of the 
will of June 1,1935. 

(d) Where a will has been lost and its possession left 
with the testator, in the absence of averment and 
proof to the contrary, there is a conclusive pre¬ 
sumption that the same was revoked in some ap¬ 
propriate manner by the testator. 

Preliminary Statement. 

It is conceded that pursuant to Section 137-a of the 
District of Columbia Code, no lost will can be admitted 
to probate until the issues raised by caveat to a later 
will are disposed of. It is also assumed that no def¬ 
inite time is fixed by the Code within which the pro¬ 
bate of the will shall be applied for, although it is con¬ 
templated that such action shall be taken speedily. Me- 




Gowan vs. Elroy, 28 App. D. C. 188. This time limjit, 

i 

however, does not apply to a situation where the appli¬ 
cation for establishment of such lost will is a necessary 
part of the caveat of a later will, in which event the 
time limit for filing a caveat as fixed by the Code mpst 
be met. 

| 

The record discloses that the estate of the deceased 
consists exclusively of personalty, and that the will of 
June 1, 1935, against wdiich the caveat of October 17, 
1935, was directed, was duly admitted to probate apd 
record on August 3,1935. It therefore follows that tjie 
applicable language of the Code, Section 137, applying 

i 

to the issues in the instant case, is as follows: 

“If, upon the hearing of the application to qd- 
mit a will to probate, the court shall decree tlfat 
the same be admitted to probate, any person in 
interest may file a caveat to said will and pray 
that the probate thereof may be revoked at apy 
time within three months after such decree, if it 
be a will of personal property, and as far as it is 
a will of personal property.’ 7 

For the purpose of clarity in the discussion, it!is 
conceded that an interest to make an attack on a wjill 
exists not only on the part of the next of kin and the 
heirs at law, who take in the event there was no will, 
but also on the part of the beneficiaries of a former 
will. It is equally clear that wherever the issue of 
kinship or the right of the caveators is challenged by 
a denial of such interest in the answer to the caveat 
petition, a preliminary issue on appropriate proceed¬ 
ings must be framed and disposed of before the issjie 
involving the revocation of the will in question can be 
tried. This principle is established in Groff vs. Gro^f, 
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36 App. D. C. 56, where a caveat had been filed by two 
minor grandchildren of the deceased, asking for the 
revocation of the will of their grandfather, claiming 
to be next of kin of the deceased, in which capacity 
they asked for the framing of certain issues, including 
capacity and undue influence. The question of their 
kinship was to be determined by a preliminary issue, 
namely, “was Adam H. Groff dead prior to the 8th 
day of March, 1910?” This preliminary issue having 
been determined in the negative by the jury, no occa¬ 
sion arose to trv the issues raised on the caveat against 

* w 

the probated will, and the dismissal of the caveat 
on appeal was accordingly affirmed by this Court. 
It is equally apparent that the appellees here have 
the burden, both in averment and proof, of establish¬ 
ing the existence of the alleged lost will as a valid 
document as of the date of the death of the deceased 
before thev can be heard to ask for the revocation on 
appropriate issues of the probated will of June 1, 
1935. It follows that a vital jurisdictional question is 
involved, as indicated in the case of Craighead vs. 
Alexander, 38 App. D. C. 229, where this court, in 
construing the limitation imposed by Section 137 of 
the Code, used the following language: 

“The object of the section is to extend to the 
persons coming within its direction a certain per¬ 
iod within which to contest a will that has been 
regularly admitted to probate. As to time, the 
probate is not a finality until the expiration of the 
prescribed periods. Until then the right to the 
caveat is absolute.” 

The principle is thus stated in the syllabus of Angell 
vs. Groff, 42 App. D. C. 198; a legatee who fails to 
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j 

i 

i 

caveat within the time allowed therefor by Sec. 137 
D. C. Code is barred from so doing and his heirs who 
had no rights which they could have asserted in ijiis 
lifetime, are likewise bound. 

i 

It is apparent that the questions to be determined 

by this Court are narrowed down to the terms of the 
* 

i 

order passed by the Court below on March 25, 1937, 
for the reason that this order expressly recites that 
it is based upon the caveat petition of October 17, 1935 
and appellant’s answer thereto. 

i 

| 

Additional portions of the record added by the ap¬ 
pellees are not pertinent to the issues raised on this 
appeal, and will not be adverted to unless brief of lap- 
pellees requires further comment. 

i 

ARGUMENT. j 

j 

Appellant relies for reversal of the order of j the 
Court below upon the following propositions: I 

I. 

I 

The issue submitted to the jury by the order} of 
March 25, 1937, to-wit: 

“Did the deceased, Gustav Werner, ever execute 
a last will and testament dated the Sixth day of Sep¬ 
tember, 1934, in which the said Eugene Frederick, 
Gustav A. Frederick, and George H. Frederick, Jr., 
were named as beneficiaries?” j 

is not within the pleadings presented by the caveat 
and the answer thereto. j 

It is an elementary principle of pleading that no 
issue can be presented to the jury unless based upon 


i 

| 
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appropriate averments within the pleadings, which 
control both the issues and the evidence. A failure 
in this respect would constitute a departure, and any 
evidence offered in support of an issue not clearly 
within the pleadings would be rejected on the ground 
of variance. The principle has been thus stated: 

“An issue is a single, certain and material point, 
arising out of the ‘allegations of pleading of the 
parties, and generally should be made up by an 
affirmative or a negative, ” Simonton v. Winter, 
30 U. S. (5 Pet.) 141, 8 L. Ed. 75, reversing (Cir. 
Ct. 1827) Winter v. Simonton, 3 Cranch, C. C. 
(3 D. C.) 

“The allegations of a declaration and the proof 
adduced in support of them must conform to en¬ 
title the plaintiff to recover. Arrick v. Fry, 8 
App. D. C. 125.” 

“It is not upon the evidence alone, but upon 
the pleadings, and evidence applicable to the 
pleadings, that the plaintiff in any case can re¬ 
cover, and the one must consist with the other.” 
Hetzel v. Baltimore & 0. R. Co., 7 App. D. C. 524. 
This case was reversed by the Supreme Court of 
the U. S., 169 U. S. 26, but the correctness of the 
foregoing principle was not challenged, although 
its applicability to the facts was denied. 

It follows from the foregoing, notwithstanding the 
interlocutorv order of the Court below of March 25, 
1937, framing the issue complained of as to the due 
execution of the will of September 6, 1934, that no 
evidence could be properly submitted at the trial upon 
this issue, for the reason that such an issue is dehors 
the record made below’, because it is not upon the 
evidence aione but upon the pleadings and the evi¬ 
dence applicable to the pleadings that a verdict may 
be rendered, and the one must consist with the other. 
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! 
j 

i 

i 

i 

I 
i 

j 

The foregoing considerations become more force¬ 
ful when the prayers of the appellees ’ petition of Oc¬ 
tober 17, 1935, are examined. These prayers do not 
ask for any issues except those involving the validity 
of the will of June 1, 1935, including due execution, 
fraud and duress, nor is there anything in the aver¬ 
ments of the petition that would warrant appellees 
to ask for any issue involving the validity of the will 
of September 6,1934. Indeed, the only pertinent refer¬ 
ence to the situation sustains this proposition, j In 
paragraph 3 of said petition, appellees alleged, refer¬ 
ring to the will of September 6, 1934, that a “carbon 
copy has been filed with the Register of Wills of ithe 
District of Columbia and a petition to establish the 
lost will as aforesaid will be duly filed in this Honor¬ 
able Court.’’ The pertinent inquiry, How can an issue 
be framed to establish a lost will when no petition has 
been filed for that purpose? carries its own answer* 

n. | 

In the event all of the issues framed by the order 
of March 25, 1937, should be determined by a jury in 
favor of the appellees, any verdict rendered on slaid 
issues and any judgment thereon would be null and 
void. 

j 

It requires no argument to establish the correctness 
of the principle that the alleged lost will of Septem¬ 
ber 6, 1934 must be established and shown to be in 
effect before the beneficiaries of such will can qualify 
to contest the later will. It is equally clear that |the 
mere proof of the execution of the will of September 
6, 1934 does not meet with this requirement. A will 
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being of an ambulatory character, confers no right 
upon its beneficiaries until it has been established as 
a valid testamentary devise as of the date of the death 
of the testator. The issue framed as to the naked ex¬ 
ecution of the will of September 6, 1934 meets none of 
these requirements. We are dealing here with a lost 
will, the interest of the appellees in which furnishes 
their onlv basis to contest the later will of June 1, 
1935, the appellees not being next of kin of the de¬ 
ceased. The fact that a lost will mav be shown to have 
been executed carries no presumption of its continuing 
validity, especially when the record discloses such 
will, upon its execution was placed in the custody of 
the testator and later he makes another will dulv ad- 
mitted to probate and record. The case of Fitzgerald 
v. Wynne, 1 App. D. C. 107, referring to the establish¬ 
ment of a lost will, on page 118 used the following lan¬ 
guage : 

“No subject could require greater caution on 
the part of the court than that of acting on proof 
offered to establish a lost or destroyed will, nor 
demand of the parties attempting to establish 
such lost or destroyed papers, more certain and 
definite proof. The will must be shown to have 
been irretrievably lost or destroyed, and that it 
had been duly and properly executed and attested; 
and that its destruction, if in the lifetime of the 
testator, was wholly without his knowledge or 
consent, at the time, or his subsequent ratifica¬ 
tion.” 

The appellees say in their caveat petition of October 
17, 1935, in paragraph 2 thereof, that “it was acci¬ 
dently destroyed and that such destruction was not 
brought about by the said Gustav Werner or with his 
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knowledge or consent, and that until and at the time; of 
his death he believed and intended said paper writing 
to be in full force and effect as and for his last will 
and testament.” Manifestly, this averment is not 
could not be satisfied by proving that the will M'as 
executed on the 6th day of September, 1934, and rest¬ 
ing at that point. In making this contention, appellant 
has in mind Section 137 (a) of the Code of Laws of the 
District of Columbia, 1925, to the effect that “while 
issues raised by a caveat are pending, either for tifial 

i 

or on appeal, no prior will shall be admitted to pro¬ 
bate.” It is not the contention of appellant that this 
lost will be first admitted to probate, but that it sljall 
be established as a validly existing will at the de^th 
of the testator; otherwise the appellees are without the 
interest contemplated by the Code of Laws to cavleat 
the later will. The principle is best laid down in Sec- 

I 

tion 546 of I Page on Wills, as follows: 

“Beneficiaries under prior will . A legatee or 
devisee under a prior will may contest a lhter 
will under which such party takes less than under 
the prior will, even if necessary that the earlier 
will should be formally probated. One who Con¬ 
tests the second will upon this theory must sHow 
that the first will is valid and is in effect.” 

j 

The principle is laid down in 68 C. J. Sec. 736, as fol¬ 
lows : 

“If it be claimed that the will has been losij or 
destroyed, the bill should contain averments; to 
that effect. The petition should contain an allega¬ 
tion as to whether the will was lost or destroyed 
during the decedent’s lifetime or after his dehth, 
and the manner of the loss or destruction.” * * * 
“If it was lost or destroyed before his death, it 
must be alleged and proved to have been fraudu¬ 
lently destroyed in his lifetime.” 
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The burden of proving that a lost will was “in exist¬ 
ence and unrevoked at the testator's death'’ is on the 
proponent, lb. Sec. 756. Cassem vs. Prindle, 258 
Ill. 11. 

In the case of Chittenden’s Will, I Tuck. 135, it was 
held that the legatee under the prior will must first 
make application to probate the will under which he 
claims his interest, before he can be admitted to con¬ 
test the later will. In the instant case, the appellees 
set up in their petition that “a petition to establish the 
lost will as aforesaid will be duly filed in this Honor¬ 
able Court.” Again in I Page on Wills, page 915, 
Section 546, the principle is thus stated: 

“Beneficiaries of prior will must show the will 
is valid and in effect before they qualify to con¬ 
test the later will.” 

The establishment of the will of September 6, 1934, 
must be first submitted to the jury for its determina¬ 
tion before issues can be submitted with respect to the 
will of June 1, 1935. 

In Meyer v. Henderson , 88 Md. 585, it was held that 
no issue respecting the validity of a will could be tried 
until the right of the petitioner to maintain the suit 
is established when such right is denied by the pro¬ 
ponent of the will, and further that if there is a ver¬ 
dict upon the issue of the validity of the will before the 
right of the petitioner to contest is established, no or¬ 
der of revocation should be entered on such verdict. 
The court said, page 590: 

“While it is true that ordinarily the verdict of 
the jury is conclusive upon the particular facts 
found by them, yet when the verdict has been ren¬ 
dered upon an issue that should not have been 
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i 
i 
j 

i 

j 
i 
: 

granted, the judgment revoking the probate of the 
will entered thereon is itself invalid. The Or¬ 
phans * Court would at once dismiss the petition, 
notwithstanding the verdict, and if judgment 
should have been entered on the verdict, it wolild 
be in the power of the Court to strike out skch 
judgment (Italics ours.) 

I 

In Safe Deposit Co. vs. Devilbiss, 128 Md. 189, Held 
that the right of the caveator to maintain congest 
should be established before issues are transmitted. 
The Court on page 187 said: 

“It was error to send any issue touching the 
validity of the will until the court was first satis¬ 
fied of the petitioner’s right to maintain the suit , 
which was denied. It does not seem reasonable 
or just to require the executors or beneficiaries 
of a will to defend it upon the application of any 
intruder who may choose to prefer a right.! A 
long trial might result in the validity of the will 
and the jury might find in the end that the cavea¬ 
tor was without right to make the contest . The 
doctrine that involves such injustice and in some 
cases the exhaustion of the whole estate, upon a 
hypothetical right, cannot be sound.’’ (Italics 
ours.) 

HI. I 

i 

The Court below was without jurisdiction to 
award any issues involving the substitution of the will 
of September 6, 1934, for the will of June 1, 193$, in 
the absence of a petition to this effect filed within 
three months from the probate of the will of June 1, 
1935. | 

It is the contention of the appellant that all caveat 
proceedings are fixed by Statute, and that the provi¬ 
sions of the Statute with respect to the time within 

j 

| 

i 

i 


i 

i 

! 


I 
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which a caveat may be filed are jurisdictional. Section 
137 of the D. C. Code is controlling, and is as follows: 

“If, upon the hearing of the application to ad¬ 
mit a will to probate, the court shall decree that 
the same be admitted to probate, any person in 
interest may file a caveat to said will and pray 
that the probate thereof may be revoked at any 
time within three months after such decree, if it 
be a will of personal property, and as far as it is 
a will of personal property/’ 

The caveat petition of October 17, 1935, asking for 
issues against the will of June 1,1935, is fatally defec¬ 
tive, in that it does not offer to establish the will of 
September 6, 1934, which is a condition precedent to 
the framing of issues against the later will. 

It is manifest that the appellees, before they can be 
heard to submit any issues to the jury, must offer to 
substitute the will of September 6, 1934, for the will of 
June 1, 1935. This, of course, might have been done 
in the same petition, seasonably filed. The appellees 
have committed the fatal error of assuming they could 
contest the later will without first establishing the 
earlier will. To do this they would have to aver and 
prove when the earlier will was lost, whether before 
or after the death of the testator, and if lost, the cir¬ 
cumstances of such loss, in order that the court might 
determine whether the lost will was, in contemplation 
of the law, existing as a valid document at the time 
of the death of the deceased. In making this asser¬ 
tion it is not overlooked that a petition for the estab¬ 
lishment of the wfill of September 6, 1934 (R. 17) was 
filed on November 29, 1935, but no action of the court 
below has been had on this petition and besides it ap- 
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pears that such petition was filed more than three 

months after the will of June 1, 1935 was admitted to 

probate and record. The caveat petition, upon which 

the appellees rely and upon the basis of which |the 

order framing issues was based, disposes of the earjlier 

will bv only a casual reference thereto and with the 
* * 

naked statement that a petition to establish the shme 
would be duly filed. (R. 10.) j 

j 

This principle is stated in the case of Bartlett vs. 
Manor, 146 Ind. 631, where it was held that a proceed¬ 
ing to substitute one will lost and not probated; in¬ 
volves the contest of the later will and must be cjom- 
menced within three years after such later will has 
been offered for probate, although it was held that 
the two rights might be enforced in the same proceed¬ 
ing. Here it was held that the object of the petition 
was to substitute for the probate of one will another 
will and to secure the probate thereof * * * both were 
essential elements of the cause of action and neither 
could be held as an incident to the other, and fcoth 
were of the essence of a single definite theory to attain 
the one object, that of substituting one will for j an¬ 
other. The court on page 623 said: 

4 4 The right of substitution of the one will in¬ 
volved the overthrow of the other ; both were es¬ 
sential elements of the cause of action and neither 
could be held as merely incident to the othep in 
pleading the facts and outlining the theory of 
the action.’’ 


i 
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IV. 

Where a will has been lost and its possession left 
with the testator, in the absence of averment and 
proof to the contrary, there is a conclusive presump¬ 
tion that the same was revoked in some appropriate 
manner by the testator. 

Paragraph three of the caveat petition states that 
a carbon copy of said lost will was filed with the Reg¬ 
ister of Wills. When we turn to this carbon cop}’ 
we find an affidavit filed therewith, Appellees’ Exhibit 
“D”, by counsel of record for the appellees, who pre¬ 
pared the alleged lost will and who was also one of the 
subscribing witnesses thereto, in which affidavit it 
was stated that “said original was then taken by the 
testator.” If this affidavit, though not made a part 
of the caveat petition, is relied on by the appellees, 
then appellees are barred from the setting up of any 
issue involving the alleged lost will of September 6, 
1934, unless and until they make some averment to 
overcome the presumption thus created that the al¬ 
leged will in question has been revoked by the testa¬ 
tor. 

“A mere allegation that the petitioner is a ben¬ 
eficiary under a former will and that the testator 
safely kept and preserved it, is not sufficient, be¬ 
cause for aught that appears in the petition the 
former will may have been destroyed or revoked 
by the testator prior to his death.” Egbert v. 
Egbert, 186 Ky. 486. 

It was held in the case of Hahn vs. Hammerstein, 
272 Mo. 248, that no interest to contest is present when 
there is a legal presumption of the revocation of the 
prior will. 



The principle is thus stated in 34 A. L. R. 1310, 
note: 

“There is a presumption of destruction anjmo 
revocandi by the testator of a lost will where such 
will offered for probate cannot be produced, and 
it appears it was in the possession of or accessible 
to the testator.” 


The principle is also stated in 68 C. J. 992-993, Sec¬ 
tion 759: | 

“Where a will was last seen or heard of in j the 
custody of the decedent and cannot be found a^ter 
his death, the presumption arises that he i de¬ 
stroyed it in his lifetime with the intention of 
revoking, and the burden to establish the contrary 
is on the party seeking to establish the lost yill, 
and it will not be presumed that the instrument 


was destroyed by another person, 
would be presuming a fraud. 


since siuch 




It is therefore respectfully submitted that the oi{der 
of the Court below should be reversed. 


E. HILTON JACKSON, | 
Attorney for Appellant , 
626 Woodward Building. 
Washington, Dl C. 
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In the United States Court of Appeals 
for the District of Columbia 


April Term, 1937 
No. 6993 

Special Calendar 


CHARLES WERNER, 

Appellant, 

i 

vs, I 

I 

EUGENE FREDERICK, GUSTAV A FREDER¬ 
ICK and GEORGE H. FREDERICK, JR., i 

Appellees. 

BRIEF ON BEHALF OF APPELLEES j 

! 

| 

L PRELIMINARY ! 

j 

This brief is filed by the appellees herein in sup¬ 
port of the action of the Trial Court in passing an 
order to frame issues (Rec., pp. 30-31) in an admin¬ 
istration proceeding, the appellant having taken j a 
special appeal from said order. Prior to the passing 
of said order, the appellant, the caveatee below, raised 
certain questions embodied in this appeal — first 
through a motion to dismiss (Rec., p. 16), then 
through a motion to call up and dispose of points of 
law raised in answer, etc. (Rec., pp. 37-42), and then 
through a petition for re-hearing (Rec., pp. 22-26), 


i 

i 

I 

i 

l 


I 
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and on each of said occasions the Trial Court ruled 
against the appellant, but at no time was any ob¬ 
jection made or exception taken to said rulings. Not 
until the order of March 25, 1937, directing the 
framing of issues, did appellant take exception to the 
action of the Trial Court. And it is of interest to 
note that the preliminary issue, herein objected to by 
appellant, was included in said order only after ap¬ 
pellant objected to an order framing issues without 
such a preliminary issue (Rec., p. 55), the original 
motion to frame issues failing to include said pre¬ 
liminary issue (Rec., pp. 52-53). 

II. STATEMENT OF FACTS 

Inasmuch as the appellant has not set forth a 
complete statement of the facts for full and proper 
consideration by this Honorable Court, but has stated 
in his brief that “Additional portions of the record 
added by the appellees are not pertinent to the issues 
raised on this appeal, and will not be adverted to un¬ 
less brief of appellees requires further comment” 
(Appellant's Brief, p. 9), and as all actions of the 
Trial Court are unquestionably pertinent to the pres¬ 
ent issue, the facts are herein completely set forth in 
chronological order. 

On September 6, 1934, Gustav Werner, deceased, 
executed a last will and testament (Rec., pp. 6-8), 
a carbon copy of which instrument was left in the 
custody of Charles H. Quimby, one of the attorneys 
representing the appellees herein. 
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On June 1, 1935, the said Gustav Werner, de¬ 
ceased, is alleged to have executed another wijll. 
(Rec., pp. 1-2). 

i 

Werner died on July 27, 1935, and on July 30, 
1935, the will of June 1, 1935, was filed for probate. 
On the same day that this will was filed in the office 
of the Register of Wills, namely, July 30, 1935, j it 
was duly proved by witnesses attesting the signatures 
of decedent (Rec., p. 3), and on the very same day 
a petition for probate and record and for letters tes¬ 
tamentary was filed (Rec., pp. 4-5), together with ^n 
affidavit of counsel for appellant that he knows |of 
no other will or codicil of Gustav Werner (Rec., p. 
2), and also on the very same day, namely July 30, 
1935, an order was entered admitting said will |of 
June 1, 1935, to probate and record and directing 
the issuance of letters testamentary (Rec., p. 6). j 

On October 17, 1935, and zvithin the three-moHth 
period prescribed by Section 137 of the Code of Law 
of the District of Columbia for the filing of a caveat, 
a petition for caveat was filed by the appellees herein 
(Rec., pp. 9-12) setting forth their interest in the 
former will of September 6, 1934, and charging that 
the execution of the paper writing dated June 1, 
1935, was procured by fraud and coercion (Rec., 
p. 11), and praying that the probate of the will of 
June 1, 1935, be revoked. This petition for caveat 
also alleged that the said Gustav Werner, deceased, 
had executed a paper writing on September 6, 1934, 
as and for his last will and testament, that said will 
can not be found, and that “a petition to establish 

| 

i 

i 
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the lost will as aforesaid (will of September 6, 1934) 
will be duly filed in this Honorable Court.” (Rec., 
p. 10). On the same day, October 17, 1935, a copy 
of said lost will dated September 6, 1934, was filed 
for probate (Rec., pp. 6-9). 

An answer ; to the petition for caveat was filed by 
the caveatee on October 28, 1935 (Rec., pp. 12-16). 

On November 16, 1935, the caveatee filed a motion 
to dismiss the petition for caveat (Rec., pp. 16-17), 
alleging that the petitioners disclosed no interest to 
file or prosecute the caveat and that no application 
was seasonably made for the establishment of the 
prior will of September 6, 1934. 

The petition for probate and establishment of the 
last will and testament of Gustav Werner, deceased, 
dated September 6, 1934, was filed on November 29, 

1935 (Rec., pp. 17-20). 

The motion to dismiss the caveat petition was over¬ 
ruled under a court memorandum entered March 10, 

1936 (Rec., p. 21), and an order relative thereto was 
accordingly passed on March 24, 1936 (Rec., p. 21). 
No exception was taken to this order. 

On March 24, 1936, the caveatee filed a motion to 
call up and dispose of the points of law raised in the 
answer going to the sufficiency of the caveat petition 
(Rec., p. 37). This motion is brief and general and 
fails to designate what specific portions of the peti¬ 
tion are questioned under this motion. However, the 
memorandum of points and authorities filed by ca¬ 
veatee in support of said motion questions the suffi- 








ciency of the interest of the caveators to contest the 
will of June 1, 1935, and also questions the rigffit 
to frame issues against said will of June 1, 1935, 
without first making offer in the caveat petition j to 
probate or establish the prior lost will. 


On June 25, 1936, Mr. Justice Luhring filed; a 
memorandum opinion overruling the position of the 
caveatee. This opinion is sufficiently important to 
be incorporated herein in its entirety although it' is 
also set out in the Record (pp. 47-49), as it covers 
the various issues before this Honorable Court, i It 


follows: 

I 

"This is a motion by the caveatee to set down 
for hearing and make disposition of the de¬ 
fenses in law raised in the answer of the cajve- 
atee against the sufficiency of the caveatee peti¬ 
tion filed herein. 


“The record discloses that on the 17th day of 
October, 1935, Eugene Frederick, et al., as bene¬ 
ficiaries under the last will and testament; of 
Gustav Werner, deceased, dated September 6th, 

1934, filed their petition for caveat of the \vill 
of said testator, dated June 1st, 1935, and duly 
admitted to probate on the 30th day of Jjuly, 

1935. The petition alleges that the will of Sep¬ 
tember 6th, 1934, was duly executed by the tes¬ 
tator, but that it can not be found and was ac¬ 
cidentally destroyed. 


“It is further alleged that ‘the said paper 
writing dated June 1st, 1935, is not the last will 
and testament of the deceased;’ that he wasi not 
of sound mind and capable of making a will on 
June 1st, 1935; that it was not properly exe- 


i 




cuted; and that its execution was obtained by 
fraud and coercion. 

“The executor, answering the petition on Oc¬ 
tober 28th, 1935, denies that the petitioners are 
beneficiaries under the last will and testament of 
the deceased, and neither admits nor denies the 
averments of paragraph two of the petition with 
reference to the execution of the will on Sep¬ 
tember 6th, 1934, and its subsequent loss and 
destruction. Paragraph 5 of the answer denies 
'the right or the interest of the petitioners to 
contest the probate and validity of said last will 
and testament of the deceased dated June 1st, 
1935, as aforesaid;’ and further avers that said 
paper writing has been properly established by 
a decree of this Honorable Court as and for the 
last will and testament of said Gustav Werner, 
deceased. This paragraph also denies the al¬ 
legations of unsoundness of mind and fraud and 
coercion. 

“On November 16th, 1935, the caveatee filed 
a motion to dismiss the petition for caveat which 
was overruled. 

“It is contended by the caveatee, in support 
of the motion to dispose of points of law raised 
by the answer, that the only issue raised by this 
motion is whether or not the caveators have, 
by the filing of said caveat, shown any interest 
which would justify this Court in framing any 
issues. 

“A situation somewhat similar to the one pre¬ 
sented here occurred in the case of Groff v. 
Groff, 36 App. D. C. 560. In that case, one 
Diller B. Groff died March 8th, 1910, leaving 
a last will and testament bearing date of January 
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23rd, 1907. The will was admitted to probate 
and record on May 17th, 1910. A caveat was 
filed on behalf of two minor grandchildreiji of 
the deceased, praying the Court to revoke the 
probate of the will, claiming that their father, 
Adam H. Groff, was a son of the testator, 
Diller B. Groff, and that he died prior to the date 
of the death of the testator, and claiming further 
that the said will was not the will of said Diller 
B. Groff and alleging that at the time of its exe¬ 
cution he was not of sound mind, and that] the 
execution of the will was procured by undue 
influence. The executors of the will answered 
the caveat, denying all the material allegations 
therein, whereupon the Court formed a prelimi¬ 
nary issue, which was framed and certified for 
a trial by jury as follows: ‘Was Adam H. Ciroff 
dead prior to the 8th day of March, 1910?’ 
After hearing the testimony, the Court directed 
the jury, on motion of the caveatees, to answer 
the issue in the negative. Subsequently the ca¬ 
veat was dismissed and, on appeal, the lower 
Court was affirmed. 

i 

“It will be observed that the grandchildren 
had no interest which entitled them to fild the 
caveat during the lifetime of their father. 
Whether he was dead or alive on March 8th, 
1910, was a preliminary inquiry upon thej an¬ 
swer to which depended the rights of thd ca¬ 
veators. 

“Here the rights of the caveators depend upon 
the execution of the will of September 6th, 1934, 
naming them beneficiaries. If there was in j fact 
no such will they are not entitled to caveat the 
will of June 1st, 1935. A preliminary issu^ can 
be framed so that a jury may determine that 
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question. Furthermore, by proper direction, the 
issues of unsoundness of mind and fraud and 
coercion may be submitted at the same time, so 
that if the answer to the preliminary issue is 
Yes, the jury may then proceed to answer the 
other issues. If the answer is in the negative, 
the caveat may then be dismissed. This, it seems, 
is the proper practice. 

‘‘The motion will be denied so that proper 
issues may be framed and disposed of in the 
manner indicated. 

“O. R. Luhring, Justice 

On July 7, 1936, counsel for caveatee filed a peti¬ 
tion for a rehearing on said motion (Rec., pp. 22-26), 
and on February 11, 1937, the Trial Court filed a 
memorandum opinion denying the petition for a re¬ 
hearing (Rec., pp. 26-27). In this opinion the Trial 
Court specifically held that the caveators, as bene¬ 
ficiaries under a prior will, are entitled to file a ca¬ 
veat, and also held that the Code fixes no time within 
which the probate of a will shall be applied for and 
that the lost zvill can not be admitted to probate while 
the issues raised by the caveat are pending. This 
opinion follows: 

‘T have again considered the question pre¬ 
sented by the motion of the caveatee to set down 
for hearing the defenses in law raised in the 
answer of the caveatee as to the sufficiency of 
the petition for caveat. 

‘‘The opinion of the late Justice Siddons in 
In re Estate of Caroline L. Rixford, deceased, 
43 W. L. R. 311, reviews the various provisions 
of the Code with respect to the probate and 




contest of wills, and holds that one named as 
a beneficiary in a prior will, although not orie of 
the next of kin of the testator, is a 'party in 
interest’ and entitled to file a caveat. I agree 
with that view. 

“The Code fixes no definite time within which 
the probate of a will shall be applied for. How¬ 
ever, it is held that this shall be speedily done. 
McGowan v. Elroy, 28 App. D. C. 188. A copy 
of the alleged lost will of September 6, 1934, 
was filed with the Register of Wills October 
17, 1935. A petition for its probate was jfiled 
November 29, 1935. j 

“The will of June 1st, 1935, now being con¬ 
tested, was offered for probate July 30th, 1^35. 
The petition for caveat was filed October 17th, 

1935. | 

“The caveat was pending at the time the lost! will 
was filed with the Register of Wills and also on 
the day the petition to probate and establish it 
was filed. This lost will can not be admittejd to 
probate while the issues raised by the caveat 
are pending. Section 137a, Code D. C. 

“For a discussion of the powers of the Projbate 
Court see Grade v. Am. Sec. & Tr. Co., 51 App. 
D. C. 141. I 

j 

“The Court adheres to its former view as 
expressed in the memorandum of June 25 th, 

1936, and the petition for rehearing is denied. 

“O. R. Luhring, Justice L” 

On February 25, 1937, the appellees, the caveators 
below, filed a motion to frame issues together with a 
memorandum of points and authorities in support of 
said motion (Rec., pp. 52-5IJ). 
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As above pointed out, this motion was denied fol¬ 
lowing objection by appellant that the proposed order 
to frame issues did not include a preliminary issue 
as to whether there was an “execution of the will 
of September 6, 1934, naming them (caveators) bene¬ 
ficiaries” in accordance with the next to last para¬ 
graph of the memorandum opinion of the Trial 
Court (Rec., p. 49). 

An amended motion to frame issues, incorporating 
a preliminary issue, as to the execution of the prior 
will, was thereupon filed by appellees on March 12, 
1937 (Rec., pp. 28-30), and on March 25, 1937, an 
order was accordingly entered by the Trial Court 
directing the framing of issues (Rec., pp. 30-31). 
To this order the appellant noted an exception fol¬ 
lowed by the present special appeal. 

This order of March 25, 1935, as passed by the 
Court, is as follows: 

“Upon consideration of the caveat of Eugene 
Frederick, Gustav A. Frederick, and George H. 
Frederick, Jr., filed herein October 17, 1935, 
against a certain paper writing dated the first 
day of June, 1935, which was filed herein on the 
30th day of July, 1935, and purporting to be the 
last will and testament of Gustav Werner, de¬ 
ceased; and the answer of Charles Werner filed 
to said caveat, it is this 25th day of March, 1937, 

“ORDERED, That the following preliminary 
issue be, and the same is hereby framed, to be 
tried before a jury on the 5th day of May, 1937: 

“(1) Did the deceased, Gustav Werner, ever 




execute a last will and testament dated the sixth 
day of September, 1934, in which the said Eu¬ 
gene Frederick, Gustav A. Frederick and George 
H. Frederick, Jr., were named as beneficiaries? 

“And it is further j 

“ORDERED, That the following issues! be, 
and they are hereby framed to be tried before 
said jury at the same time as the aforesaid pre¬ 
liminary issue is tried, as aforesaid, and if| the 
finding of the jury on said preliminary issue be 
that the said Gustav Werner, deceased, did exe¬ 
cute a will and testament dated September 6, 
1934, in which the said Eugene Frederick, G us “ 
tav A. Frederick and George H. Frederick,! Jr., 
were named as beneficiaries, the following isbues 
shall then be answered by said jury: 

“(1) Was the said Gustav Werner of sound 
and disposing mind and capable of executing a 
valid deed or contract at the time of the making 
and subscribing or of the acknowledging by him 
of the said paper writing dated June 1, 1935? 

i 

“(2) Was the said paper writing dated the 
first day of June, 1935, obtained or the execution 
thereof, or the subscription thereto, procured 
from the said Gustav Werner, deceased, by! un¬ 
due influence of Charles Werner, or any cither 
person or persons? 

“(3) Was the said paper writing dated the 
first day of June, 1935, obtained or the execu¬ 
tion thereof or the subscription thereto procured 
from the said Gustav Werner, deceased, by co¬ 
ercion, fraud or duress practiced upon the said 
Gustav Werner by Charles Werner or any other 
person or persons? 


j 

i 

i 

i 
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“(4) Was the said paper writing dated the 

first day of June, 1935, purporting to be the last 

will and testament of Gustav Werner, deceased, 

executed and attested in due form as required 

bv law? 

* 

“(5) Was the paper writing filed in this 
Court and bearing date the first day of June, 
1935, the last will and testament of Gustav 
Werner, deceased? 

“F. Dickinson Letts, Justice!’ 


III. ARGUMENT 


1. General. 

The appellant has enumerated nine items in his 
assignment of errors. There is absolutely no merit 
to any of these grounds and it would appear that the 
appellant is endeavoring to do indirectly what is spe¬ 
cifically prohibited under the provisions of Section 
137a of the D. C. Code of Law for the District of 
Columbia—namely, to force a trial on the establish¬ 
ment and probate of the former will of September 
6, 1934, rather than answer to the merits of the ca¬ 
veators , the appellees herein, that the execution of 
the later will of June 1, 1935, within a few weeks 
prior to the decease of the testator, was procured by 
fraud and coercion, exercised upon said testator. 
Section 137a of the Code provides as follows: 

“While issues raised by a caveat are pending, 
either for trial or on appeal, no prior will shall 
be admitted to probate.” 
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It is also difficult to reconcile the contentions of 
the appellant—first, that the issues to be submitted 
to the jury should not contain a preliminary ^ssue 
pertaining to the will of September 6, 1934, and sec¬ 
ond, that the earlier will of September 6, }934, 
should be established before the issues framed by the 
order of March 25, 1937, be determined by a jury. 
The position of the appellant is hopelessly inconsist¬ 
ent and untenable. 

| 

The caveators, the appellees herein, were named 
as beneficiaries under the will of September 6, 19j$4— 
wffiich fact was alleged in the caveat petition, and 
definitely established the interest of the cavedtors 
and their right to file their caveat. In the mejnor- 
andum opinion of Mr. Justice Luhring, filed Febru¬ 
ary 11, 1937 (Rec., pp. 26-27), with reference to the 
question of interest of the caveators to file a caVeat, 
the Court held: 

i 

i 

“The opinion of the late Tustice Siddons tn In 
re Estate of Caroline L. Rixford, deceased, 43 
W. L. R. 311, reviews the various provisions of 
the Code with respect to the probate and cohtest 
of wills, and holds that one named as a benefici¬ 
ary in a prior will, although not one of the ne'“- 
of kin of the testator, is a ‘party in interest" and 

entitled to file a caveat. I agree with that view/’ 

| 

And in the appellant's brief on page 7, we find the 
statement that “it is conceded that an interest to 
make an attack on a will exists * * * on the paft of 
the beneficiaries of a former will," although Under 
the fifth assignment of error the appellant contends 
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that the Court erred in holding that the caveators 
have any interest to file a caveat against the will of 
June 1, 1935. 

As pointed out above, under the provisions of Sec¬ 
tion 137a of the Code, no prior will can be admitted 
to probate while issues raised by a caveat are pend¬ 
ing. And in appellant's brief on page 6, appellant 
states: 


“It is conceded that pursuant to Section 137a 
of the District of Columbia Code, no lost will 
can be admitted to probate until the issues raised 
by caveat to a later will are disposed of. It is 
also assumed that no definite time is fixed by 
the Code within which the probate of the will 
shall be applied for, although it is contemplated 
that such action shall be taken speedily/' 

Yet under the sixth assignment of error, the ap¬ 
pellant contends that the Court erred in not holding 
that the caveators were barred by laches and limi¬ 
tations to file a caveat against the will of June 1, 
1935. 

We, therefore, again ask: what is the basis or 
grounds of appellant's complaint? 

As heretofore stated, the appellant took no excep¬ 
tion to the finding of the Trial Court entered June 
25, 1936, holding that the caveators had shown an 
interest which would justify the Court in framing 
issues and directing that appropriate issues be framed 
and submitted to the Court in accordance with the 
memorandum of the Court filed on June 25, 1936. 
This order (Rec., pp. 27-28), provides as follows: 
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l 

I 


“ORDER | 

| 

“Upon consideration of the motion t6 set 
down for hearing and make disposition of the 
defenses in law raised in the answer of the ca- 
veatee against the sufficiency of the petition for 
caveat filed herein, after hearing thereon; and 
it appearing to the Court that the caveators 
have shown an interest which would justify this 
Court in framing issues, it is by the Court this 
17th day of February, 1937, 

“ORDERED, ADJUDGED, AND DE¬ 
CREED that the said motion be and the same 
is hereby denied. 

“IT IS FURTHER ORDERED, j AD¬ 
JUDGED AND DECREED that, upon further 
consideration of the petition for re-hearing filed 
herein by the caveatees and memorandum in op¬ 
position thereto filed by the caveators, and after 
argument by counsel, that said petition for re¬ 
hearing be and the same is hereby denied. I 

“IT IS FURTHER ORDERED, ! AD¬ 
JUDGED AND DECREED that appropriate 
issues be framed and submitted to the Court as 
indicated in the memorandum of the Court filed 
herein on the 25th dav of June, 1936. 

“O. R. Luhring, Justice 

Had the appellant felt that he had legitimate 
grounds for complaint, he undoubtedly would have 
excepted to said order and applied for a special ap¬ 
peal. But no exception was taken to this order, and 
what is further significant, the order as signe4 was 
actually prepared and submitted by appellant himself. 


i 


i 

I 
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Pursuant to said order of June 25, 1936, the ap¬ 
pellees filed a motion to frame issues (Rec., pp. 52- 
53), and in opposition to this motion appellant filed 
a memorandum (Rec., pp. 54-57). In its memor¬ 
andum opinion directing the framing of issues, the 
Trial Court held: 

‘‘Here the rights of the caveators depend upon 
the execution of the will of September 6, 1934, 
naming them beneficiaries. If there was in fact 
no such will they are not entitled to caveat the 
will of Tune 1, 1935. A preliminary issue can 
be framed so that a jury may determine that 
question.” (Rec., p. 49). 

The will of September 6, 1934, was prepared and 
executed in the office of Charles H. Quimby, one of 
the counsel representing appellees herein, and its exe¬ 
cution was witnessed by the said Charles H. Quimby 
and two other witnesses. The motion of appellant 
to call up and dispose of the points of law raised in 
the answer going to the sufficiency of the caveat pe¬ 
tition was filed on March 25, 1936. At that time 
there had been no proof of witnesses to the will of 
September 6, 1934. When the Trial Court rendered 
its opinion providing for a preliminary issue pertain¬ 
ing to the execution of the will of September 6, 1934, 

i 

the Trial Court felt that some showing should be 
made by the appellees as. to the execution of the 
former will before the issues involving the will 
of June 1, 1935, be formally submitted to a jury— 
that it should be proved by witnesses. But the 
Court in no wise intended that the former will should 
be fully established and admitted to probate before 





I 

the trial of alleged fraud and coercion in the pro¬ 
curement of the execution of the said will of June 1, 
1935. The Court felt that the execution of the form¬ 
er will should be established and unless the appellant 
would concede the execution of said former will that 
a preliminary issue should be framed thereon. ! Wit¬ 
nesses to the execution of said will of September 6, 
1934, were produced before the Register of Wills on 
April 4, 1936, subsequent to the filing of the: then 
pending motion of appellant (Rec., pp. 43-44) \ and 
appellees considered this proof of the witnesses as 
sufficient without a repetition of a proof of execution 


of the prior will as a preliminary issue, at the! trial 
of the issue of fraud and coercion in the procurement 
of the later will of June 1, 1935. And for this rea¬ 
son the said preliminary issue was not incorporated 
in the original motion filed by appellees to frame 
issues. 


The Trial Court, upon the insistance of appellant 
that in accordance with the next to the last para¬ 
graph of the Court’s opinion (Rec., p. 49), a! pre¬ 
liminary issue should be determined by the jury— 
denied the motion to frame issues without such a 
preliminary issue (Rec., pp. 57-58). An amended 
motion to frame issues was then filed by appellees 
(Rec., pp. 28-29), incorporating a preliminary issue 
as to the execution of said prior will of September 
6, 1934, which motion was granted and the brder 
of March 2% 193$, directing the framing of issues 
was accordingly passed (Rec., pp. 30-31), from v^hich 
this appeal is taken. 
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We are therefore confronted with the question as 
to whether the preliminary issue, as framed, was in 
accordance with the memorandum opinion of the 
Trial Court above referred to or whether the Trial 
Court intended a preliminary issue broader in scope. 
Certainly it in no wise intended to circumvent the 
provisions of Section 137a of the D. C. Code. These 
questions will now be considered in further detail, 
together with the other issues involved. 

It is important to bear in mind that the destroyed 
will is the prior will of September 6, 1934, which the 
appellant claims in his answer (Rec., p. 13), if ever 
executed, was revoked by the later will of June 1, 
1935. 

The appellees contend that the caveat petition was 
seasonably filed; that a petition for the probate and 
establishment of a former will need not be filed with¬ 
in the three-month period as required of a caveat 
petition; that the caveators, the appellees herein, have 
sufficient interest to contest the will of June 1, 1935; 
that the preliminary issue should involve only the 
matter of execution of the prior will of September 
6, 1934; that the said prior will can not be admitted 
to probate until after all issues raised by the caveat 
have been disposed of, and that the procedure fol¬ 
lowed herein by the appellees is in strict accordance 
with the local practice. 

2. The Caveat Petition Was Seasonably Filed. 

In setting out the various proceedings in the Court 
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i 

| 

below, attention of this Honorable Court has j been 
called to the fact that on July 30, 1935, the will of 
June 1, 1935, was filed in the Office of the Register 
of Wills, together with a petition for probate^ and 
that on the same day and before anyone had ah op¬ 
portunity of filing a caveat in opposition, under the 
provisions of Section 136 of the Code, the witnesses 
to said will proved its execution and an order; was 
presented and immediately passed by the Couft ad¬ 
mitting said will to probate and record (Rec., pp. 1- 
6). This was all accomplished on the same day, and 
the order directing that said will be admitted tc[ pro¬ 
bate was entered on July 30, 1935, and not on Au¬ 
gust 3, 1935, as appellant has inaccurately stated in 
his brief on page 7. On the latter date, the executor 
merely qualified through the approval of his Under¬ 
taking. The only opportunity permitted to file a 
caveat, therefore, was subsequent to said will of June 
1, 1935, being admitted to probate. j 

i 

i 

Under Section 137 of the Code, provision is made 

for the filing of a caveat by “any person in interest” 

praying for the revocation of the probate, provided 

that such a caveat be filed “within three months after 

# J 
such a decree ” admitting a will to probate. 

j 

i 

The appellees herein filed their caveat petition on 
October 17, 1935 (Rec., pp. 9-12), within the said 
three-months period, and same was therefor^ sea¬ 
sonably filed. Thus, the caveat petition is not fatally 
defective as alleged by appellant. 
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3. A Petition for the Probate and Establishment of a 
Former Will Need Not Be Filed Within the 
Three-Month Period as Required of a Caveat 
Petition. 

The appellant contends that the petition of the ca¬ 
veators, the appellees, for the probate and establish¬ 
ment of the will of September 6, 1934, was not sea¬ 
sonably filed, as same was not filed until November 
29, 1935—more than three months after the later will 
was admitted to probate. What law or statute is 
there in support of such a contention? Of course, 
there is no such law or requirement of a caveator. 
In the memorandum opinion of the Trial Court filed 
on February 11, 1937, the Court states: 

"The Code fixes no time within which the 
probate of a will shall be applied for. However, 
it is held that this shall be speedily done. Mc¬ 
Gowan v. Elroy, 28 App. D. C. 188. A copy of 
the alleged lost will of September 6, 1934, was 
filed with the Register of Wills October 17, 
1935. A petition for its probate was filed No¬ 
vember 29, 1935/’ (Rec., p. 27). 

In the case of McGowan v. Elroy , 28 App. D. C. 
188, litigation extended over a period of three years 
after the passage of a decree and then application 
for a previously executed will was made, and in con¬ 
struing the provision of the Code with regard to the 
time within which probate should be applied for, the 
Court stated (Page 198): 

“While the statutes regulating the probate of 
wills provides no time within which probate shall 
be applied for, yet they contemplate that this 
shall be speedily done. Code, secs. 1635a and 
830 (32 Stat. at L. 535, 545, chap. 1329). 
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“The will was promptly filed with the Register 
of Wills, but the appellants, both of devisees, 
and one of them the executor named in the will, 
took no steps to have it probated until aftef the 
decree cancelling the deed was rendered. Ample 
time was afforded them to procure probate dur¬ 
ing the nearlv three years in which this litiga¬ 
tion was carried on; and, doubtless, the hearing 
thereof would have been further postponed upon 
application to give reasonable time, therefor, if 
necessary/’ 

As the petition for the probate and establishment of 
the will of September 6, 1934, was filed a little more 
than one month after the caveat petition and less than 
four months after the petition for probate oi the 
will of June 1, 1935, the appellees can not be fairly 
charged with laches in the filing of their petitioiji for 
the probate of the prior will. 


4. The Caveators, the Appellees Herein, Have Suffici¬ 
ent Interest to Contest the Will of June 1, 1935. 

j 

The will of September 6, 1934, specifically names 
the caveators to the will of June 1, 1935, as benefici¬ 
aries, the appellees herein. The appellant in his 
brief, on page 7, frankly concedes the right of a bene¬ 
ficiary under a prior will to contest a later will even 
though such beneficiary is neither next of kin nor 
heir at law of decedent. 

There is, of course, no necessity for the framing of 
a preliminary issue on the question of interest iii the 
present proceeding, as the will of September 6, ^934, 
is the last will of decedent immediately preceding the 
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will of June 1, 1935, and the interest of the caveators 
is therefore not so remote or distant as to preclude 
their right of contest. And there is also no occasion in 
this proceeding for the framing of a preliminary is¬ 
sue on the question of kinship, as had to be deter¬ 
mined in the case of Groff v. Groff t 36 App. D. C. 
560, cited by appellant. 

The petition for caveat describes the appellees as 
beneficiaries under the will of September 6, 1934, of 
Gustav Werner, deceased, and a copy of said will was 
filed with the Register of Wills on October 17, 1935 
(Rec., pp. 6-8), simultaneously with the filing of the 
caveat. And as set forth in the opinion of the 
Court below (Rec., p. 49), all that is required in this 
proceeding as a preliminary matter is proof of the 
execution of the will of September 6, 1934. 

In his memorandum in support of his motion to set 
down for hearing the legal defenses raised in the 
answer to the petition for caveat, appellant states 
(Rec., pp. 39,40): 

“The caveatee conceeds that a legatee under 
a former will has a right to contest the later will, 
but takes the position that a petition to estab¬ 
lish the earlier will, as in the instant case, must 
be filed before any valid ground of contest ex¬ 
ists.” (Italics inserted). 

A petition to establish the earlier will, of course, 
has been filed. So wdiat is the appellant’s complaint? 

i 

f 

On page 13 and again on page 14 of his brief ap¬ 
pellant purports to quote from 1 Page on Wills, page 
915, Sec. 546, but in both instances the quotations 
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are inaccurate. The citation should properly be quoted 
as follows: j 

“Beneficiaries under prior will. A legated or 
devisee under a prior will may contest a later 
will under which such party takes less than 
under the prior will, even if the second will ip in 
favor of testator’s heir . It is not necessary that 
the earlier will should he formally probated. One 
who contests the second will upon this theory 
must show that the first will is valid and is in 
effect.” (Italics inserted). 

I 

That portion of the quotation in italics is omitted 
from the quotation on page 13 of the appellant’s brief 
and in lieu thereof there appears the following: 

i 

“necessary that the earlier will should be form¬ 
ally probated.” 

Of course this erroneous quotation is therefore 

quite contrary to the law and naturally misleading. 

| 

The allegation that the contestant must show that 
the prior will is valid and in effect has no application 
in this proceeding wherein definite issues have teen 
raised by the caveat petition and answers thereto. 
The appellant in his answer does not allege that the 
prior will was destroyed some time prior to the exe¬ 
cution of the later will, and thereby raise an issue 
which might require the appellees to show when $aid 
prior will was destroyed or lost, but specifically claims 
that if said prior will was executed it was “revoked 
by the last will and testament of the deceased dated 
June 1, 1935” (Rec., p. 13), which defense would 
naturally mean that the prior will was in effect until 

i 

i 


j 

i 
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its revocation through the execution of the later will 
of June 1, 1935. And after showing their interest in 
the litigation through the execution of the prior will, 
the appellees unquestionably have established suffici¬ 
ent interest to contest the validity of the later will, 
the execution of which they claim was obtained 
through fraud and coercion. 

5. The Preliminary Issue Should Involve Only the 
Matter of Execution of the Prior Will of Sep¬ 
tember 6, 1934. 

The issues to be determined by a trial jury are 
predicated upon issues raised by the answer filed by 
the caveatee to the petition for caveat. 

Paragraph 2 of the said petition reads as follows 
(Rec., pp. 9-10): 

“That the said Gustav Werner, deceased, on 
the 6th day of September, 1934, being then of 
sound and disposing mind, executed a certain 
paper writing, purporting to be his last will and 
testament and then declared the same to be his 
last will and testament, all of which occurred in 
the presence of Emma L. Fletcher, Doris Poole 
Jones and Charles H. Quimby, who then and 
there at his request and in his presence and in 
the presence of each other subscribed their names 
to said paper writing as attesting witnesses; that 
due search has been made for said paper writing 
but the petitioners are informed and believe that 
it can not be found, but that it was accidentallv 
destroyed and that such destruction was not 
brought about by said Gustav Werner or with 
his knowledge or consent, and that until and at 
the time of his death he believed and intended 
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said paper writing to be in full force and effect 
as and for his last will and testament. That all 
of your petitioners are named as beneficiaries: in 
said will.” j 

In reply to these allegations, appellant, the cavba- 
tee, states in effect that if the prior will was exe¬ 
cuted” it was “revoked” by the later will of Jund 1, 
1935, paragraph 2 of caveatee's answer alleging 
(Rec., p. 13): j 

“Answering paragraph two of said petition 
for caveat, this respondent neither admits nor 
denies the averments of said paragraph, and 
calls for strict proof thereof insofar as the sapie 
may be deemed material to the issues herein. 
Further answering said paragraph two, this pe¬ 
titioner says that if any paper writings purport¬ 
ing to be the last will and testament of the de¬ 
ceased were excuted prior to the last will and 
testament of the deceased dated June 1, 19+35, 
that said prior paper writings were revoked j by 
the last will and testament of the deceased dated 
June 1, 1935, as aforesaid, duly admitted to pro¬ 
bate and record by an order of this Honorable 
Court. Further answering said paragraph t\yo, 
this respondent denies the relevancy of the aver¬ 
ments therein to any issue raised by said caveat 
and insofar as said averments may be deemed 
relevant, calls for strict proof thereof/’ 

Of course, if the prior will of September 6, 1934, 
was not actually executed, the appellees would have 
no standing in court—and, of course, if the execu¬ 
tion of the later will of June 1, 1935, was “procured 
by fraud and coercion exercised upon the said Gustav 
Werner by Charles Werner, or some other person\ or 
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persons unknown to your petitioners (appellees) 
there would be no valid or legitimate revocation of 
the prior will, as stated in 68 C. J. 807, Section 496: 

“Where a subsequent will is adjudged void on 
the ground of fraud or undue influence, it can 
have no effect as a revocation of a prior will.” 
and the said prior will of September 6, 1934, could 

then be admitted to probate. 

Appellant contends that the issue as to whether 
the decedent, Gustav Werner, ever executed a will on 
September 6, 1934, in which the appellees are named 
as beneficiaries, is not within the pleadings presented 
by the caveat petition and the answer thereto. Ap¬ 
pellant's reasoning is indeed difficult to understand, 
inasmuch as paragraph 2 of the petition as above 
quoted, specifically alleges that Gustav Werner, de¬ 
ceased, did execute a last will and testament on Sep¬ 
tember 6, 1934, in which the appelees were named as 
beneficiaries. Under paragraph 2 of the appellant’s 
answer (Rec r , p. 13), the appellant “neither admits 
nor denies 7 ’ said allegations, but states that if said 
paper writing was executed by the said decedent, it 
was “revoked 77 by the paper writing dated June 1, 
1935. 

Thus, these pleadings presented an issue which the 
Trial Court held should be determined by way of a 
preliminary issue at the trial on the issues of fraud 
and coercion. 

Attention of this Honorable Court is again re¬ 
spectfully called to the fact that in his answer to the 
caveat petition, the appellant does not raise any ques- 
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tion as to what became of the instrument of Septem¬ 
ber 6, 1934, or whether the testator misplaced or de¬ 
stroyed said instrument at any time prior to the exe¬ 
cution of the will of June 1, 1935. The appellant 
merely alleges that if said prior will was in fact 
“executed” it was “revoked” on June 1, 1935 through 
the execution of the will bearing even date. 

i 

The preliminary issue should therefore only de¬ 
termine whether said will ever was “executed,” and 
all questions pertaining to the alleged “revocation” 
of said prior will should be determined at the trial of 
the issues involving the alleged irregular and invalid 
revocation through the procurement of the execution 
of the later will of June 1, 1935, through fraud and 
coercion as alleged by appellees. 

It is not necessary under the said pleadings! to 
show that the prior will continued in existence until 
the execution of the later will of June 1, 1935, as the 
appellant has raised no issue to that effect, and the 
contention of appellant that appellees have not stand¬ 
ing in Court until this fact is first established, is thus 
without foundation. 

i 

j 

6. Prior Will and Testament Dated September 6, 
1934, Can Not Be Admitted to Probate While 
Issues Raised by Caveat Are Pending. 

i 

Section 137a of the Code of the District of Co¬ 
lumbia has heretofore been referred to. It provides: 

i 

“While issues raised by a caveat are pending, 
either for trial or on appeal, no prior will s^all 
be admitted to probate.” 



28 


Although this provision of the law is absolute, the 
appellant appears to be endeavoring to forestall the 
hearing in the matter of the contest of the later will 
until certain matters which necessarily would be de¬ 
termined in proceedings involving the admission to 
probate of the prior will have been disposed of. 

The fact that a copy of the prior will rather than 
the original has been filed by appellees in no wise can 
effect or alter or qualify this provision. 

A copy of the lost will was filed coincident with the 
filing of the petition for caveat and shortly thereafter 
a petition for the probate and establishment of the 
prior will of September 6, 1934, was filed. 

All that is required in this proceeding under the 
caveat petition and answer with regard to the prior 
will, before a jury determination of the issue of 
fraud and coercion in the procurement of the execu¬ 
tion of the later will, is proof of its execution. Any 
evidence regarding the circumstances of the destruc¬ 
tion of the prior will at the time of its alleged re¬ 
vocation would naturally be competent, relevant and 
material at the time of the trial of the issues framed 
under the order of March 25, 1937. 

7. The Procedure Followed Herein by Appellees Is 
In Strict Accordance with Local Practice. 

This case is on the trial calendar awaiting a deter¬ 
mination by a jury as to whether the execution of the 
will of June 1, 1935, was procured through fraud and 
coercion. This question would have been determined 





I 
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many months ago had the appellant not delayed t^he 
framing of issues in resorting to the various motions 
heretofore mentioned, all of which were overruled 
without any exception having been taken to ^ny 
orders on said motions, other than the order framing 
issues, herein involved. 

As hereinbefore set out, a petition for caveat vi’as 
filed herein by the appellees within the three-month 
period prescribed by statute. The appellant thereupon 
filed his answer to said petition, and an order was 
passed directing the determination of issues raided 
by said petition and answer, to which action the ap¬ 
pellant excepted and followed with the present appeal. 

i 

The appellees filed their petition for the probate 
of the prior will approximately one month after the 
filing of the caveat petition, and answer has been 
filed thereto. However, the prior will can not be |es- 
tablished and admitted to probate under the pro¬ 
visions of Section 137a of the District of Columbia 
Code, until all issues pertaining to the later will have 
been disposed of, as above pointed out. 

The procedure followed herein is in strict accord¬ 
ance with the local practice, and appellant is unable 
to cite any authority to the contrary. 

i 

i 

I 

IV. CONCLUSION 

In their caveat petition the appellees have clearly 
set forth their right to maintain the present action 
as beneficiaries under the prior will and the order 
directing the framing of issues which is the basis 

j 

| 

I 

i 
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of this appeal, is predicated upon the allegation of 
this petition and the answer filed thereto by the ap¬ 
pellant. 

The petition of caveat was filed within the statu¬ 
tory period allowed for same. A copy of the prior 
will was filed on the same day. A petition for pro¬ 
bate and establishment of the prior will was filed ap¬ 
proximately one month after the caveat petition, 
w’hich fact would certainly repute any claim of laches 
in the filing of said petition for probate and every 
requirement of the local courts and statutes has been 
fully complied with by the appellees. 

There is absolutely no merit to any of the appel¬ 
lant's contentions, and it would appear that appellant 
is merely endeavoring to confuse the issues or cir¬ 
cumvent the provisions of Section 137a of the local 
Code or merely to again defer the formal hearing on 
the issues involving the improper procurement of the 
execution of the later will of June 1, 1935. 

It is therefore respectfully submitted that the or¬ 
der dated March 25, 1937 of the Court below to 
frame issues should be sustained, and that in the 
interest of justice the appellant, without further de¬ 
lay, should be required to answer in open court the 
charges of having procured the execution of the will 
of June 1, 1935, through fraud and coercion. 

Respectfully submitted, 

Charles H. Quimby, 

Marcus Borchardt, 
Attorneys for Appellees . 





